

























THE LAW REPORTER. 





DECEMBER, 1842. 


THE CASE OF THE WILLIAM BROWN.' 


We sometimes meet in ethics with the question, put by way of hy- 
pothesis, how one ought to act, when in such circumstances of peril, 
that he can only save his own life by the destruction of another’s. 
We hardly ever suppose, that such a question can have much prac- 
tical importance ; much less, that we shall ever be called upon our- 
selves to decide it in juridical judgment of another's conduct, or 
practically to act upon it, in the last trial of our own self-possession 
and self-sacrifice. ‘The awful supposition was too truly made reality 
in the marine disaster and mortal tragedy before us. Lord Bacon’s 
hy pothesis — (we believe it is older, also, than Cicero)—of the 
shipwrecked couple trying to push each other off the plank in order 
to save their own lives, was not only made good, but a whole boat's 
crew were seen in the hour of extreme peril, drowning their fellows 
for self-preservation. 

Some particulars of this terrible occurrence are no doubt fresh in 
the minds of all our readers, who met with the account in the news- 
papers of the day. Its moral incidents make up a tale of the sea, 
which will doubtless always be told. And in metaphysics the case 
of the William Brown will be cited hereafter, as a standing illustra- 
tion in the doctrine of self-help and self-preservation. But we pro- 
pose to notice the trial only in its legal relations; and for the sake 





'« Trial of Alexander William Holmes, one of the crew of the ship William Brown, 
for manslaughter on the high seas, before the chief justice of the United States cir- 
cuit court for the eastern district of Pennsylvania : Philadelphia, 1342.” 
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of ensuring a more certain record of it to posterity, as a singular and 
interesting legal specimen. 

The melancholy facts which go to show its introduction into 
court, and the defendant’s connection with it, are nearly as follows, 
The American passenger ship, the William Brown, sailed from Liy- 
erpool for Philadelphia, on the 12th of March, 1841. After she 
had been thirty-five days out, on the night of the 20th April, while 
under full sail off the Grand Banks, she came in collision with an 
iceberg. The night being thick and foggy, nothing was seen of the 
danger, till the ship was actually upon it. ‘The contact was so vio- 
lent. that both bows were stove in, and a stream of water of the 
thickness of a man’s body, poured in at the leak. The master, cap- 
tain Harris, at once concluded, that all efforts to save the ship were 
hopeless, and gave orders to clear away and lower the boats. ‘There 
were on board sixty-five passengers and seventeen of the crew. 
The two boats were, fortunately, in a good condition, but both to- 
gether could only accommodate about half of those on board. C ap- 
tain Harris, under these circumstances, as he himself states, told the 
passengers that they could uot all be saved by the boats, but that as 
many as could, might get in. No favor, he ‘adds, was shown in se- 
lection, but all were left to go or stay as they pleased. The boats 
were lowered, containing all. the crew and thirty-three of the pas- 
sengers, and were veered astern of the ship by a line till she sunk. 
This was in about an hour and a half from the time she struck, when 
she pitched and went down head foremost, throwing out her masts as 
she went down. Holmes was the last man to quit the ship, and 
when he did, it was to bring down the boat rope, in his arms, a sick 
female passenger by the name of Edgar, at the hazard of his life. 
The boats remained near the scene of the disaster during the night. 
Early in the morning, just before daybreak, captain Harris put the 


mate, whose name was Rhodes, into the long boat to take charge of 


it, and he himself made preparations for seeking the nearest land with 
the jolly boat and his crew. This he supposed to be Cape Rays, 
on the Grand Banks, and two hundred and fifty miles off. 

The long boat was twenty-two feet long, six feet beam, and about 
two and a half feet deep. On board of her were nine of the crew, 
among them Holmes, the defendant, and thirty-three passengers. 
The jolly boat had but nine in all, and eight of these were the sai- 
lors. ‘The provisions were divided between the boats in an unequal 
ratio, it would seem, more in proportion being allowed to the jolly 
boat; but in such a manner that seventy-five pounds of bread, six 
gallons of water, and eight or ten pounds of meat fell to the share 
of the long boat. Both boats had a compass and quadrant. But 
the long boat was evidently too full to be managed to advantage, and 
her greatest hope must be in being picked up by some vessel near 
where she was. The three seats were left for the rowers, and the 
rest of those aboard stowed themselves as they could in the bottom. 
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They were, however, so thick together, that one witness represented 
herself as having her head almost jammed off against the side, and 
another speaks of Holmes’s walking over their heads when he wished 
to pass from one end of the boat to the other: this, too, after nearly 
half the number had been thrown out. 

The spot where the wreck occurred was just in the direct path- 
way between England and this country, and there might be some 
hope on this account, for the long boat. Captain Harris, however, 
says he thought it was not better than one out of a hundred. ‘The 
boat was so unmanageable, according to the testimony of one wit- 
ness, that ‘she was going round like a tub”” — ‘they could not 
keep her head one way for a moment.” But this, probably, is an 
exaggeration. She could be managed, but not to advantage, and 
not at all if the wind had risen. 

Captain Harris at daylight, then, having shifted one or two of the 
passengers in the boats, gave directions to the mate, Rhodes, how to 
steer for land when they should separate, as he was about doing. 
He advised him to try to follow in his direction for Newfoundland, 
and told the crew to obey all his orders, which they promised to do. 
Rhodes told him his boat was unmanageable, and that he should 
have to cast lots and throw some of his passengers overboard. Cap- 
tain Harris says he replied, “ don’t talk of it now, but leave it to the 
last resort.” With these words they parted company, and in ten 
minutes the jolly boat was out of sight in the fog. 

The jolly boat held on her way, and the sixth day after, had the 
good fortune to be picked up by a French lugger, though still ata 
distance of one hundred and fifty miles from land, and when the 
provisions were so nearly exhausted that there retnained only a quart 
of water, a pound of meat, and three pounds of bread. ‘The crew, 
too, were so badly frost-bitten and worn down with hunger and fa- 
tigue, that they could not stand up nor walk, and one subsequently 
died of the exposure. 

The long boat, after the separation, remained nearly where she 
was at the time of the accident. Sometimes the nien would row, 
and sometimes try to hoist a sail to make head-way, but without 
much avail or much hope. The first night it had been rainy, and 
the boat was supposed to leak. It was found, however, that the 
plug had come out of the bottom, and when that was replaced, the 
water by bailing could be kept down without much difficulty. The 
next day, (that is, the day following the inorning when they parted, ) 
it continued to rain, and so into the evening, when the work of de- 
struction, which we are about to notice, commenced. 

At this time, which was thought by the passengers to be about 
ten o'clock, the weather was thick and foggy, very much as it had been 
during the day ,and, as we should infer from the whole evidence, with- 
out any great increase of wind or waves. Occasionally floating ice 
would touch the boat, and there was reason for fearing a collision with 
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some large cake which would have most likely proved fatal to its 
slender structure. The passengers had been sitting and lying ina 
state of partial stupefaction, without any special excitement from 
conversation, or other cause, unless we except the (probable) fact 
that some one had said something in the course of the evening about 
the plug’s being out again, and also that some passenger had ex- 
claimed at some time not long before, “we are sinking,” when a 
voice was heard, (thought by one of the passengers to be the mate’s) 
‘* God help me! — this won't do— men fall to work.” What this 
meant, the passenger who testified to it, says she didn’t know; but 
soon after, Holmes and two or three others of the sailors commenced 
throwing the passengers over. ‘They began with a man named Ri- 
ley. Holmes and the others, (for it does not appear that the mate 
took any active part either in favoring or forbidding what was going 


on) told him to stand up, which he did. ‘They then took hold of 


him and threw him out. He cried three times to Isabel Edgar, 
the girl whom Holmes had brought down the rope, to save him. 
But he received no answer, and was plunged overboard. They 
next threw out a Scotchman named Todd. After him a man named 
Duffee, who besought them to spare him for the sake of his wife and 
children, who were ashore. ‘To this they paid no regard. But on 
seizing a man named Black, whose wife was aboard, some one cried 
out, “ do not part man and wife,” and they spared him. Coming to 
aman named Charles Conlin, Conlin says to Holmes, “ Holmes, 
dear, you won’t put me out?” ‘“ Yes, Charley, you'll go too,” 
and they threw him over. One man named McAvoy, asked them 
to give him five minutes to pray. Some of them were for not grant- 
ing it; but Murray, the colored steward, said ; “let him have it.” 
He accordingly made his prayer, and then they threw bim out with 
the rest. When they took hold of the passenger named Frank As- 
kins, for whose manslaughter, more particularly, Holmes was tried, 
he offered them five sovereigns to spare his life tillmorning. He told 
them if they would spare him till then, and God sent them no relief, 
that he would go out himself. One of his two sisters who sat by 
him said they ought not to separate him from them. But Holmes 
disregarding the offer and their entreaties, took hold of him to throw 
him out when he made such resistance that Holmes was obliged to 
call out to the other sailors to help him, or that Frank Askins would 
have him overboard. Some of the rest took hold, and jointly they 
forced him out. 

Askins’s two sisters were also thrown out with him.' One of 
them, who had nothing but a night-dress on, besought them to give 
her a cloak to cover herself with. ‘These were the only two 





' Most probably thrown out, though there was a faint possibility that they might 
have voluntarily jumped out themselves, and so it was argued 4 the defendant's 
counsel. 
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women thrown overboard, and with their destruction the massacre 
fora time ceased. The next morning, however, two other male 
passengers were seen lying down under the seats, whom the sailors 
made get up and row, and then pushed deliberately over. ‘The mate 
on seeing this, cried ‘Lord! cruel, cruel.” In an hour and a half 
from this time, an American ship, the Crescent, came in sight, and 
discovering their situation, came to their relief. 

One further trait of this dreadful narrative, not necessary to our 
purpose, may be mentioned, as illustrative of the dark passages of 
the sea or the dark character of the defendant Holmes, that when 
the Cresent first hove in sight, he told the passengers to keep their 
heads down, or the ship would not take them aboard if they saw so 
many of them. 

The surviving passengers being thus saved, some of the crew ulti- 
mately came to Philadelphia. We are not aware how long it was 
before proceedings were commenced against Holmes, but, as we 
should infer from the anonymous report of the trial published at 
Philadelphia, on which we chie fly rely for our account of the case, 
as soon as it was publicly understood that he had returned. Rhodes 
had previously made his appearance in the city, but not that we are 
aware of, to offer himself to arrest. 

Holmes was indicted for manslaughter, and his case came on for 
ry in the circuit court of the United States for the eastern district 

f Pennsylvania, on the 13th of last April, before Mr. Justice Bald- 
win, one of the associate justices of the supreme court of the United 
States. He was defended by Messrs David Paul Brown, Isaac Ha- 
zlehurst and Edward Armstrong. ‘The United States were repre- 
sented by William M. Meredith, Esq., district attorney, and Messrs. 
George M. Dallas and Oliver Hopkinson. ‘The trial excited great 
public attention, and occupied nine or ten days. ‘The defence set 
up was an overruling necessity for the slaughter. 

On the part of the prosecution, seven of the passengers, who were 
saved in the long boat, appeared as witnesses. Excepting the Ed- 
gar family, whose connection with the case we shall have occasion 
to notice more particularly hereafter, only one of that portion of the 
passengers was called on behalf of the defendant. The captain and 
second mate’s depositions, only, were read: and not one of the crew 
of the long boat was summoned, or at least testified at the trial. 
We allude to this, because two or three appeared to have taken no 
part in the proceedings of the massacre, and because they might 
have added so much to the strength of the defendant’s cause, if all the 
positions assumed by his counsel had been in fact true. 

Before stating the verdict or commenting on the law as discussed 
and decided, we desire to throw in a few more pieces of evidence 
to give a tolerable aspect of the defendant’s case as it stood before 
the jury. We say tolerable, for every one understands, that it is 
impossible with mere words or the fairest abstract of evidence, to 
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present a case in the light in which it was once submitted to the 
jury, with all the attendant circumstances of the personal appearance 
of the defendant and the witnesses, the facts agreed upon and there- 
fore unnoticed by counsel, the matters of common notoriety which 
were well understood at the time, but therefore are just the most un- 
likely to be known at a future day, &c., &c. This proviso is the 


more necessary in the present case, for the report of the trial itself 


is quite imperfect, and much less thorough and accurate than we 
could have wished it had been, considering the importance of the 
occasion. 

Two of the points most immediately noticeable in considering the 
justifiableness of the defendant’s deeds, were, how it happened that 
the crew took upon themselves to throw out the passengers, and in 
the second place why some of the passengers were spared in prefer- 
ence to or exclusion of others. In regard to the first, it has already 
been stated, that captain Harris said something to the mate about 
casting lots if it became necessary — and to the sailors to obey the 
mate’s orders in all respects. After the separation, all the evidence 
goes to show, that the mate and sailors had the absolute direction in 
everything —serving out the provisions, telling the passengers what 
to do, and even asserting, according to one witness’s testimony, 
that they would save the women if they were obliged to throw the 
men over. But what is a little singular, this trial discloses not a 
word of consultation or understanding among them as to the assump- 
tion of authority in making the passengers the victims of destruction, 
nor in selecting among them those who should be especially spared. 
On the contrary, the uniform tenor of the testimony represents the 
work of destruction as commencing suddenly and unpremeditatedly, 
and as if no suspicion of a combination among the sailors against 
them once entered the minds of the passengers. But, if we may be 
allowed to travel a little out of the printed record before us, and to 
refer to what was probably matter of notoriety to the court and jury, 
though not judicially before them, the published statement of the 
mate and sailors immediately after landing at Havre, whither the 
Crescent carried them, shows that such a combination did confessedly 
exist among them, though with no reference to the necessity of a 
struggle with their victims in case of either a joint or separate resist- 
ance. In fact, no combination seems to have been needed at all. 
An easier matter of intimidating sixteen men and two boys, to men- 
tion nothing of thirteen women, by four or five resolute men, can 
hardly be imagined. Whether from a sense of the worthlessness of 
their chance of escape, or from an idea that marine usage put them 
under the control of the crew, or from a general consciousness of 
inferior self- -importance, they submitted almost without a struggle. 
The crew’s apology, to which we have just alluded, speaks of throw- 
ing out il as were half dead and helpless ; but the trial, nay, our 
previous brief abstract, sufficiently negatives the validity of any such 






















































The Case of the William Brown. 343 
excuse as this. "Then, the case may fairly be put upon the footing, 
we think, of the crew’s deliberately sacrificing a part of the passen- 
vers for their own preservation and that of the remainder, by no 
other law than that of might. ; 

We come next to their carrying their authority so far as to say 
who besides themselves should be saved. Obviously, it appears, a 
distinction was made in reeard to sex. ‘The women, as such, were 
spared ; and some evidence shows, that they were better treated by 
the sailors than they fared themselves. T he *y ate the cooked meat 
while the sailors contented themselves with raw. Some of the sailors 

rave up to them their jackets for clothing. Holmes even so far 

stripped himself as to have nothing left but his shirt and pantaloons ; 
and this when the weather was so cold that he ran great risk of 
freezing. 

So far, if an arbitrary disposition of other lives is justifiable, gal- 
lantry and natural tenderness justify the selection of victims. But 
we are now about to introduce a more doubtful element into the 
transaction, particularly bearing upon the defendant, Holmes. It 
seems there were among the passengers a Scotch family by the name 
of Edgar, consisting of a mother and three dauchters. What were 
their characters or real claims upon the sailors’ good will, we have 
not the means of learning. But so far as we can gather, they were 
in the habit of washing and mending Holmes’ clothes while on the 
passage, and also Smith’s, another of the sailors. At the time of the 
accident, the greatest interest was manifested by Holmes, and indeed 
by the captain himself in the safety of this family. We have alre ” 
alluded to the manner in which Holmes saved Isabel at the risk « 
his own life. Captain Harris’s first inquiry the next morning was, 
if the Edgars were safe ; and on being told by the mate that they 
were, he said he was glad to hear it. After the separation, the 
marked favor ofthe family was stull more apparent. One of the 
witnesses said she sat alongside the Edgars ‘Tuesday night, (the 
night of the massacre.) and Mrs. Edgar called to Holmes to come and 
cover her up. ‘ He did so, and she asked him if they would throw 
her or any of ber family out. Charley Smith answered no, and 
Holmes did the same, saying that the y should not be thrown out — 
that they (the sailors) would go first.” When the havoc commenced, 
the first victim, Riley, called out to Isabel Edgar, as we have already 
mentioned, and to her mother, to save him. So did Frank Askins ; 
and so, as we should infer, did many, if not most of the others who 
were thrown over. In neither instance, however, did the Edgars 
see fit to intercede. 

In regard to this whole preference, however, it should be stated, 
that the family themselves, when called upon to testify, admit nothing 
discreditable to themselves, as .a reason why the officers and crew 
should so strongly befriend them. On the contrary, Isabel makes it 
out so far accidental, that she says she had never spoken to Holmes 
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but once or twice during the passage; and not an imputation is 
thrown upon her character, or, indeed, upon that of the family, by 
any of the other females. This is so strongly the case, that we 
regret the ambiguous phrase used by Mr. Dallas — “ this outcry of 
the victims in the boat proves that the favor of the Edgars was wel! 
known to all the passengers,” — reconcilable, indeed, with the per- 
fect honor of the Scotch family, but which half put us upon a wrong 
scent in regard to Holmes’s interest in the young woman’s safety. 
On the whole, then, there appears nothing unworthy in the defend- 
ant’s peculiar care for the Edgars, other than arises from such a 
marked and arbitrary selection of them for preservation from among 
the rest of the passengers. ‘The same arbitrary assumption of au- 
thority was shown by him in forbidding one or two of the female 
passengers from getting into the long boat before the ship went 
down. With one of these he even went so far as to attempt to take 
her from the boat by force after she had entered it. The girl, how- 
ever, successfully resisted him, and in the end was one of those who 
were preserved. 

Adding, now, one other piece of testimony, that Rhodes was the 
man who first discovered the Crescent by being up in order to spread 
a quilt for a sail, at a time when nearly all the rest were benumbed, 
or careless about anything further, (bis counsel contended that he 
was thus the sole means of preserving the survivors,) and we believe 
we have pretty fairly stated the defendant’s case as it it stood upon 
the evidence before the jury. 

On the question, now, of the defendant’s legal culpability, 
we believe every one, even his counsel, would admit that the 
sacrifice of life was not made in the last extremity, but only 
in a remove from the last, in anticipation and foresight of that 
which seemed inevitable and close at hand. Jt was strongly 
urged in the defence, that the occasion was sudden; that there was 
a cry of the boat’s sinking; that the night was dark and rainy, and 
with the plug being out or misfitting the hole, that there was great 
reason to fear that she was fast filling ; that there was an exclamation 
of command “to fall to work,” which naturally prompted the de- 
fendant and crew to act on the spur of the moment, &c. But the fact, 
which leaks out, that there had been a talk of lightening the boat by 
throwing some of the passengers over; the strong testimony to the 
point, that all things remained nearly as they had been during the day ; 
the natural inference, that if the sailors were afraid the boat was 
going down they would stop from time to time during the slaughter 
to see if the water gained upon them ; and, more than all, the cool 
throwing out of the two men in the morning, unitedly prove beyond 
doubt or hesitation, that the action was deliberate and prospective, 
and not from the imperative necessity of the moment. 

Still, it is as justifiable of course to prepare for danger the moment 
before it arrives, as to act upon it when it is at hand. And this 
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point of view leaves open the question, whether the future showed 
any reas sonable chance of safety without the present destruction of 
those who were sacrificed. Probably not —we will admit for sup- 
pos sition’s sake. But this immediate ly raises the question, was the 
mode of the sacrifice, then, justifiable and Jegal? Here, we con- 
ceive, was the kernel of the case. If Holmes had the right to pro- 
vide not only for bimself but for those whom he loved aboard, by 
the primitive right of might and self-help, then he was an innocent 
man. But no one, we think, will extend this sanction of the law of 
self-preservation farther than the individual’s own case, unless he 
shows that those others for whom he provides are (reasonably) as dear 
to himself as his own life — a wife, or child, or a betrothed. Andas 
this is not here done, he stands guilty of some infraction of natural 
law. He might have made some excuse for himself on this score 
had he shown that his victims were half-lifeless or indifferent to 
safety ; but, unfortunately for bim, facts contradict him emphatically 
on this point. 

So much from common sense or natural ethics. How of the ap- 
plication of the law of manslaughter to his offence? It was stated 
by the counsel and court, that, with the exception of lord Bacon’s 
supposition of the two men on the plank, they had been able to find 
nothing in the books approaching or at all similar to the question on 
trial. ‘The nearest legal doctrine to it was in the general definition 
of manslaughter, “the unlawful killing of a person without malice 
aforethought.” And, clearly enough, we think, a judge or jury 
might have decided, that even in extreme peril, it was unlawful to 
cause death to save any other’s life than one’s own —admitting of 
course the exceptions above stated. But are we not mistaken in 
saying Holmes threw over Frank Askins to save the life of Isabel 
Edgar? There is, indeed, no other direct evidence than one girl’s 
testimony, that she heard him tell Mrs. Edgar that they themselves 
(the s: sailors) would die first before her family should vo. But what, 
in truth, is the selection of one victim in preference of another —a 
man even, rather than a woman — but a violation of one’s right of 
life for the sake of showing favor to another? But supposing Holmes 
threw over Askins merely to save himself, had he a moral and legal 
right so to do, under the circumstances and in the manner in which 
the act was performed? ‘This leads directly to the inquiry which 
the judge made the great subject of his charge, What are the relative 
rights and duties of ‘sailors and passengers in such a case of emer- 
gency? Does any law apply, or is the file run out, aad might made 
right ? 

The learned justice who presided at the trial, after stating the gen- 
eral obligation of passenger-carriers to do every thing for the safety 
of those who commit themselves to their care, goes on to say, that 
this obligation is not at an end in a time of extreme peril. That 

such an emergency imposes no new duty on the passengers to pro- 
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vide for themselves, nor takes from the crew any of their former 
responsibility for the safety of those in their keeping —that if more 
sailors are in the boat than are necessary for its management, the 
supernumerary ones are to be sacrificed sooner than the passengers — 
that in the naked case of a sailor and a passenger struggling for the 
same plank, the sailor is to perish rather than cause the destruction 
of the passenger. But on the other band, as his honor lays down 
the law, further, if the emergency in question is such, that the safety 
of the sailors is necessary to the safety of the ship or boat, they are 
to be spared rather than the passengers. ‘To use his own words, 
‘the captain and such of the seamen as are necessary to the preser- 
vation of the ship or boat, are not bound to draw lots, for unless these 
abide in the ship all will perish.” “This,” says he, “ is the sailor’s 
privilege, his high prerogative, conferred on him for the common 
safety, clothed with which he is exempted from other risk of life 
than what attends the seaman after the immolation of those who have 
been doomed to death for the sake of others.”’ 

But who shall decide when there are supernumerary sailors, or su- 
pernumerary passengers, or when that case has arisen elsewhere 
contemplated by his honor, of all standing in an equal and mutual 
relation, and bound to sslost victims by lot? Plainly, neither the 
crew, as such, nor the passengers such; for then, whichever hap- 
pen to be the predominant party, hold the other at mercy. ‘These 
questions, we must confess, we do not find anywhere very definitely 
answered in the charge before us, though so important to the verdict 
in the present case, and so very properly urged upon the attention of 
the jury by the judge. As to the safety of the boat or ship, as such, 
we do not suppose the learned judge meant to intimate that the 
wooden structure was to be put at all in comparison with the lives of 
the passengers aboard it, or that more of the sailors were to be 
spared with reference to its preservation than would conduce to the 
safety of a greater number of passengers ; else we should have this 
practical absurdity, that the sailors, being bound to a greater care 
of the passengers’ lives than their own, should throw them overboard 
for the sake of saving the ship and themselves. 

In the present case, then, were some of the sailors absolutely 
necessary to the preservation of the boat and so to the safety of the 
greater portion of the passengers aboard her ; and were they on this 
ground entitled to stay, while a portion of the passengers were to be 
thrown out? Or were there so many of them supernumerary, that 
if such had been thrown out the boat would have been manageable ? 
Or were they all in a similar state to that supposed by bis honor, 
“of a ship or boat in no danger of sinking, but with all sustenance 
exhausted, and when it becoming necessary to make some selection of 
victims, the choice by lot is to be resorted to in obedience to the 
universal consent of mankind?” Or were they all in the relation of 
sailors and passengers upon a single plank, and when according to 
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the sentiment of the charge, the sailor has no right to take the plank 
from the passenger? 

If the last principle be the law of the case, a jury would find little 
difficulty, we should think, in holding the defendant guilty. But is 
not this too severe a doctrine —to enforce a principle of the law of 
bailments at a time when the law of necessity has dissolved all other 
contracts ?—to remember shipping articles, and wages, and special 
diligence, at a time when an overwhelming calamity having annihilated 
his vessel, the sailor is thrown upon the waves no longer a sailor, but 
a drowning son of humanity, valuing his life as dearly as any other’s, 
and brought perhaps to his extreme peril by that very faithful discharge 
of duty which forbade him to quit his post ull the last t joints of the 
ship went asunder? Must a sailor consider his life the measure of 
damages for not carrying a passenger safely, when the winds, and 
waves, and icebergs forbid it?) Perhaps the master of the vessel may 
understand that he makes such contracts, but “sixpence a-day and 
hard fare” may well resist such iron-hearted interpretation of law. 

Neither do we believe, that, if there are more sailors in a ship- 
wrecked boat than are necessary for her management, the overplus 
are to betake themselves to the waters. We have not, indeed, con- 
sulted the writers which were quoted on the argument, nor referred to 
that passage of Lord Bacon’s mentioned in the charge, which recites 
‘jt is necessary that I should go, not that I should live ;” but found- 
ing ourselves on a sense of natural justice — that primeval instinct of 
the mind which is better than any learning, and as good as any author- 
ity, — we venture to dispute the proposition by whomsoever asserted. 
Sailors are not, to be sure, to desert the passengers in peril, and stealth- 
ily secure their own safety ; but fairly and heroically having done their 
duty, then, if placed in a common ‘peril, we say their rights as men 
are not to be lost sight of under the name of sailors. They are not 
to forfeit the privileges of a common humanity, because they have 
voluntarily submitted themselves to marine despotism, nor because 
their wages under the old admiralty feudalism are made dependent on 
the preservation of that congeries of plank and timber to which is 
given the desig ation of a ship, and to which they are made quasi 
serfs. Heroism may dictate such a sacrifice on their part for those 
whom they consider under their care, but when that care can no 
lonver be rendered without self-destruction, where is it writsen in the 
bond that it shall be required ? 

Waiving, then, the question, whether a sailor or a passenger has the 
best right to life in a common and equal danger, and the farther ques- 
tion who shall decide how many sailors are absolutely necessary to the 
preservation of a ship or boat’s passengers, let us consider whether, if 
the case before us demanded sacrifice, Holmes and his confederates 
were justified in making it in their own way? Were all agreed that 
a sacrifice was necessary? It does not appear. ‘Then, was it right 
to take the lives of those, who had not even been consulted upon the 
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necessity? Perhaps the dissenting minority might properly enough 
have been overruled by the majority —and some of them even been 
sacrificed by lot. But how, where there was no preliminary consult- 
ation in which they took part ? Supposing there were a consultation, 
(among the sailors), and these same sailors the wisest counsellors 
aboard, supposing further they wisely and justly concluded that some 
of the passengers must be thrown out, had they a right to say who? 
If they had made their designs known to the passengers and only told 
them they were going to thrust out a certain namber by force, (not 
designating the individuals,) and the passengers constrained by force 
had so far yielded to their own good as to consent without knowing 
who were to be the victims — would the crew then have been justi- 
fied in an arbitrary expulsion of their victims? Should not the vic- 
tims have had the privilege of an equal chance for escape? Should 


they not, at least, have so far consented as to be willing to suffer. if 


the lot fell upon them ? 

If, then, these questions contain any argument, supposing that the 
sailors and passengers all stood on an equal footing, (and we do not 
see why the supposition is not the most reasonable that can be made, 
considering the boat was beyond all hope of any other than accidental 
preservation,) are not the inferences just, that there ought to have 
been, first, a mutual consultation of all on board ; that, secondly, if a 
sacrifice were necessary for lightening the boat or providing against 
future famine, none should have been exempted from lot but by mu- 
tual consent; that, thirdly, none should have been sacrificed unless 
with their consent, so far expressed, at least, as by submitting to the 
chances of casting lots ? 

Of course, on these premises, the jury would have found the de- 
fendant guilty. And so upon their own premises, or on those laid 
down by the learned judge above, they did. A motion was subse- 
quently made by his counsel for a new ‘trial, but it was denied by the 
court, who thereupon sentenced him to six months imprisonment in the 
common jail and to pay a fine of twenty dollars. 

Thus ended this trial, the first on record, in the opinion of those 
concerned in it, where was drawn in question the law of justifiable 
homicide in case of shipwreck. With the verdict and sentence in 
this particular case, few who have fully examined into its merits, 
can reasonably find fault. Whether the law applicable to the selection 
of victims in such emergencies was as fully discussed and as accurately 
laid down as it should have been, we will not take it upon ourselves, 
from the scanty report before us, to judge. But that it was a_ plain 
case of infringement upon others’ rights ; that it was not justified by 
the circumstances existing at the time; that it was an occasion when 
the course of selecting by lots should at least have been resorted to as 
a palliative of homicide, are points as clearly and indisputably made 
out by this trial, to our mind, as we could well hope for, in the ordi- 
nary course of justice. We do not well see, then, how Mr. Holmes’s 
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counsel could have allowed their zeal for their client’s cause so far to 
run away with their judgments as to deal in such strong convictions 


of his innocence as they allowed the mselves to express. ‘Thus, Mr. 
Armstrong, “ They are not the feelings of the advocate alone which 
influence — had | been a spectator | should have felt the same : for | 


hesitate not to avow, that so fixed and entire is the impression of this 
man’s innocence upon my judgment and feelings, from the evidence 
we have all heard, that it almost seems to me I see it written in warn- 
ing characters upon that wall, and I tremble when I recollect that he 
who holds the lightnings in his hands, and rides upon the storm, gave 
sional manifestations of his presence on that fearful night.”' And 
Mr. Brown, in the closing argument — “ Yet to-day, I say it to the 
disgrace of the law, after months of solitary imprisonme nt, you here 
see that self-same heroic sailor arraigned upon the odious charge of 
having voluntarily and wantonly deprived a fellow-creature of his life.’ 
Having thus alluded to the defendant’s counsel, we deem it proper 
to make a word of comment upon the style of their defence. It was 
a pithy saying of an old college professor in our immediate neighbor- 
hood, (not yet gone to his final account of good and bad sayings.) to 
the students who used to read their forensics to him, when any of them 
indulged in youthful flights of fancy and ambitious flowers of rhetoric — 
“you may omit the pathetic, we only want to hear the argument.’ 
Judging from the re port before us, the learned advocates in question, 
but more partic ularly Mr. David p aul Brown, seem to have followed 
the opposite advice, and omitted the argument while they indulged in 
the pathetic. ‘Thus, it would have done us sood to have seen the 
learned professor’s face, just alluded to, elongate, if one of his | seniors 
had opened his forensic after Mr. Brown’s fashion as follows. “ With 
deference to court :— How wonderful and mysterious, gentlemen of 
the jury, are the vicissitudes of human life. How frail and precarious 
are our best holds upon human happiness! Man, the boasted lord of 
creation, is the sport of every wind that blows, of every wave that 
flows. He appears like the grass of the field, flourishes, and is cut 
down, and withers ere the setting sun. Like the dews of the morning 
he sparkles for a brief moment, and is exhaled. ‘There is nothing 
earthly certain but uncertainty, there is nothing true but heaven.” 
Traly the jury must have been prepared for a long breath after 
hearing this exordium, and have opened their eyes in expe ctation of 
further developments. But how fully must their minds have been 
made up that something tragical would be the result, when in a few 
sentences after, he declaims !— ‘‘ [n approaching the consideration of 
this case, which I do with pride, and pleasure, and confidence, | can- 
not but express my regret, to adopt a military phrase, that I am called 


' We are not certain, to be sure, that we understand the learned advocate'’s meaning 
in this latter part of the sentence, but we infer a strong and solemn assertion of his 
belief in the defendant's innocence in the sight of heaven. 
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into conflict not only with the regular troops of the United States, but 
with her recently enlisted volunteers. I am sorry that my gallant 
friend who led on the attack so boldly yesterday, and who is a legiti- 
mate (?) leader everywhere, should so far have returned to his first 
love, as to desert the white banner of innocence, under which he has 
lately so successfully fought, to engage once more beneath the bloody 
flag of such a prosecution as this. Since it is so, however, let him 
nail that flag to the mast. We should be happy to abide by every 
principle of “civilized warfare, but in a mortal controversy, ina death- 
struggle like this, we shall neither ask nor will we receive any quarter. 
To show how fully the expectations we have just referred to were 
realized, we will quote, (out of order), the gentleman’s concluding 
paragraph. ‘I have now done. I am perfectly sensible of the power 
of the learned counsel opposed to me, and if this case is to be deter- 
mined by the comparative strength or skill of the advocates, I have 
much cause for alarm. My gallant friend who opened the conflict 
appeared like Apollo, radiant in his glory — balancing his body, ad- 
justing his bow, and directing his shaft, his golden pointed shaft, at the 
very heart of his intended victim. By-and- -by his colleague, who may 
be compared to Hercules, will take the field with his shed, and exert 
all his stupendous powers to demolish this defence. Still, armed in 


the panoply of justice, 1 entertain no fear; for after all, gentlemen of 


the jury, what is a giant when wrapped up in a quilt? With all 
these odds, I therefore stand firmly by the side of that man, who 
always stood firraly by others.” 

The mixture of poetry and rhetoric which these paragraphs con- 
tain, calculated so happily for tragic effect, is by no means confined to 
the specimens quoted. We are tempted to give one more extract in 
the eloquent advocate’s very happiest manner. ‘If the captain is so 
disgracious (what?) now in the eyes of the prosecution, so culpable 
in the eye of the law, why have not our learned adversaries instituted 
legal proceedings against him, instead of attempting to transfer the 
burthen of his imputed guilt to the shoulders of the prisoner. The 

captain’s deposition was taken ; he was examined in the office of the 

attorney for the United States, he was within the very jaws of the 
Royal Tiger, yet those jaws did not close upon him with all their 
thirst for blood. Now, however, that his march is o’er the mountain 
wave, the counsel speak of his escape from justice, and the horrible 
retribution that awaits his return. This is the thunder without the 
bolt, or the power of Jove to wield it.’ 

But in justice to Mr. Brown, we must say that when he has omitted 
the pathetic, his argument is very good. If all the poetry and 
pedantry and Pinckneyism which his address contains, were stricken 
out, there would remain a good, lawyer-like performance. He evi- 
dently had mastered his case on the facts, (the law argument is not 
reported), and at our distance from it, and with our imperfect means 
of judging, we cannot point out anything which he has omitted proper 
to be urged i in his client’s defence. 
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ut Of the other gentlemen’s arguments none are reported in full. Mr. 
int Armstrong’s (associated in the defence) is the fullest; but we have 
iti- not examined it with the same particularity as Mr. Brown’s. It is 
rst higher wrought than we are used to here in the cold latitude of New 
las England, but it may have been highly effective with a Philadelphia 
dy jury. Messrs. Dallas and Meredith are reported as speaking in an elo- 
im quent and forcible manner. We have no doubt they did justice to 
ry their established reputation ; but, as it seems to us, their side was too 
hh cood a one to need much stress of strength to maintain. We regret 


not to have been able to quote more from Mr. Justice Baldwin’s charge 
on the subject of casting lots, but hoping our remarks may have the 
’ effect to induce our readers to look at the report of the trial for them- 
selves, we commend it entire to their attention. 
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f Circuit Court of the United States, District of New Hampshire, 
1 September 12, 1842. In Bankruptcy. 
0 > > . 

Parker AND Biancuarp, Pvaintirrs in Equity, IN THE MATTER 
2 or MuGGRIDGE AND OTHERS — BANKRUPTS, 
U ° ° ° 

A and B, of Massachusetts, instituted several snits at law against a factory company 
i in New Hampshire and several citizens of that state, in which property was at- 
0 tached on the writs. Various agreements in writing were made by and between 


the parties, upon the conditions of which, the actions were continued from term to 
term until they were defaulted at the August term of the court, 1841,and the entry 
l of judgment thereon, pursuant to a written agreement filed in court at the said 
term, was made at the August term, 1842. Previously to this, several of the de- 
fendants had been decreed bankrupts on their own petition ; and an injunction was 
p obtained by their assignee, prohibiting the plaintiffs from levying their executions 
i upon the property of the bankrupts It was hAeld, that the contracts, entered into 
between the parties, constituted an equitable lien, which remained in force, not- 
withstanding the decree of bankruptcy. 


J Held, also, that independently of the plaintiff's claim as an equitable lien, they were 

» | entitled to have the injunction dissolved so far as respected the property owned by 

the bankrupts and those of the defendants who had not petitioned to be declared 
bankrupts. 


The general rule in bankruptcy is, that the property of partnerships is first to be applied 
to the discharge of the partnership debts, and the surplus only is to be applied to 
the individual debts of any one partner. But it may sometimes be necessary for 
the court to take upon itself the administration, as well of the partnership estate as 
of the estate of the bankrupt partner, in order to have a final settlement of al] the 
claims. 


In cases of partnership, where one partner becomes bankrupt, his assignee can take 

only that portion of the partnership assets, which would belong to the bankrupt 
after payment of all the partnership debts, and the solvent partner has a lien upon 
the partnership assets for all the partnership debts and also for his own share there- 
of, before the separate creditors of the bankrupt can come in and take anything. 
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Tue following bill in equity or summary proceeding was filed in the 
district court of New Hampshire by the plaintiffs. 

‘To the Honorable Judge of the District Court of the United 
States for the district of New Hampshire. Humbly complaining, 
shows unto your honor, Isaac Parker and Abraham W. Blanchard, 
both of Boston, in the county of Suffolk, and state of Massachusetts, 
merchants, late partners in trade, under the firm of Parker and 
Blanchard, that on and prior to the seventeenth day of May, A. D. 
1837, the said Parker and Blanchard held certain notes and accounts 
and other just claims against the Avery F actory Company, a corpo- 
ration duly established by law, at Meredith, in the county of Belknap, 
in said district, Josiah Crosby, physician, Abraham Brigham, Alpha 
Stevens, John Philbrick, and Salmon Stevens, cotton manufacturers, 
all of Meredith, in the county of Belknap, in said state of New 
Hampshire, and citizens of said state, and against Charles Parker, 
Richard Fisher, and Benning Muggridge, also of Meredith, in said 
county and state, and citizens of said state ; and that the said Parker 
and Blanchard on that day sued out of the court of common pleas 
for the county of Strafford, three writs of attachment, one against 
the said Avery Factory, the said Josiah, Abram, Richard, Benning, and 
Charles, one against the said Avery Factory Company, the said Josiah, 
and Abram, Alpha, John, and Salmon, and another against the said 
Avery Factory Company, and upon the said writs attached certain 
real and personal property of said Avery Factory Company, and cer- 
tain other machinery and personal property owned by said Avery 
Factory, and certain of their said other debtors, and certain real and 
personal property owned severally by their said debtors and certain other 
property owned jointly by several but not by all their said debtors ; 
and at a term of the court of common pleas holden at Gilford in and 
for the county of Belknap, on the first Tuesday of August, A. D. 
1842, your said orators recovered judgment i in said first mentioned action 
for eight thousand five hundred and sixty-eight dollars and fifty-three 
cents debt, and thirty-five dollars and eighty-eight cents costs of suit, 
and in said action secondly above mentioned, for ten hundred and 
sixty-three dollars damages, and twenty-seven dollars and eighty- 
three cents costs of suit, and in said action against said Avery Fac- 
tory Company alone, for eight hundred and fifty dollars and thirty-five 
cents debt, and seventeen dollars and seventy-nine cents costs of 
suit, and the said Parker and Blanchard, and one Marshal P. Wilder, 
having other claims justly due them from said Avery Factory Com- 
pany, Charles Parker, Benning Muggridge, Josiah Crosby, and 
Abram Brigham, on the day of May, A. D. 1842, sued out a 
writ of attachment for the recovery thereof, and thereupon attached 
real and personal estate of said last named debtors, and certain other 
real and personal estate owned severally by some of said debtors, 
and jointly by several of said debtors, and at the term of the said 
court last aforesaid, recovered judgment in said action for six thousand 
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one hundred and sixty-two dollars and twenty-seven cents debt, and 
twelve dollars and forty-nine cents costs of suit. 

And your orators further show, that after said attachments in said 
first mentioned three actions, on the tenth day of June, A. D. 1837, 
they entered into a written contract with said Avery Factory Com- 
pany, said Crosby, Brigham, Furber, Charles Parker, and Mugg- 
ridge, and on the fifteenth day of June, A. D. 1838, the Parker, Blanch- 
ard, and Wilder, entered into another written contract with said Avery 
Factory Company, Crosby, Brigham, Charles Parker, Muggridye, 
Alpha Stevens, and Philbrick, and on the twenty-sixth day of July, 
1839, into another written contract with said Ave ry Factory Com- 
pany, Crosby, Brigham, Charles Parker, and Muvvridge, and on the 
twenty-e iebth day of June, 1840, into another written contract with 
the last mentioned parties, and on the twenty-eighth day of July, 
1341, into another written contract with the persons last mentioned, 
with the exception of said Brigham, and that in and by all said con- 
tracts, it was provided and agreed, that said Parker and Blanchard 
should cause to be furnished to the said other parties to said contracts, 
certain quantitics of cotton, to be manufactured into cotton cloth, 
upon certain terms and conditions in said contracts set forth ; that 
the proceeds of said cloth should be applied i in certain proportions, in 
said contracts specified, to the payment of said Parker and Blanch- 
ard for said cotton by them to be furnished, and to the payme nt of 
the said claims, on which the three actions first above mentioned were 
founded. And in and by said contracts executed in 1837, 1838, and 
1839, it was agreed, upon the considerations therein stated, that if 
no mortgages of the mill of said Avery Factory Company should 
take possession, the aforesaid three first mentioned actions should be 
continued without cost till the expiration of said contracts respectively, 
and in and by said contract, executed in 1840, it was agreed, that if 
possession should not be taken by the mortgagees of the mill and other 
property attached in said suits, and if no other attaching creditor should 
object thereto, the said suits should be continued without cost until 
the first of August, A. D. 1841, but if possession should be taken by 
any mortgagee of said mill or other property attached in said suit, or 
if any attaching creditor should object to a continuance of the same 
so that the same could not be continued, that judgment should be 
rendered in the said suits against the said parties of the second part 
to said contract for nine thousand two hundred and ninety-two dollars 
and forty-five-cents with interest thereon from the first day of July, 
then next until the rendition of said judgment; and in and by said 
contract of July 28th, 1841, it was agreed, that the said three ac- 
tions should be defaulted at the then next term of the court of com- 
mon pleas for said county of Belknap, and if possession of said mill 

r property attached should not be taken by ary mortgagee and if no 
ie attaching creditor should object t thereto, the three said suits 
should be continued without costs until the August term of said 
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court, 1842. But if possession should be taken as aforesaid, or if 
any attaching creditor should object to said continuance so that the 
same could not be continued, that judgment shall be rendered in the 
said suits against said Avery Factory Company, and said two suits 
against said Avery Factory and others for the amounts for which 
judgments were subsequently entered against them at the August 
term of said court, A. D. 1842, as herein before set forth, according 
to agreements by them entered into in court for that purpose. And 
that the said mene by their agreements in writing, signed by their 
respective council in court, and filed in said court at said August 
term, A. D. 1841, pier that judgments should be entered in said 
actions at such term thereof as said plaintiffs should elect for the sums 
aforesaid ; and your orators further show, that at said last mentioned 
term of said court they elected to take judgment for the sums afore- 
said. And the said Parker and Blanchard further show, that at the 
time of executing said written contracts, it was further agreed and un- 
derstood between them and their said debtors, that while the said con- 
tracts remained in force, and the said actions were continued fo: 
judgment as aforesaid, the said actions and attachments should stand 
and remain, (the defendants therein having been defaulted in pursu- 
ance of said contracts at August term of said court, A. D. 1841,) as 
security for the plaintiffs’ said claims upon which the said three 
actions were founded ; and by virtue of the said written contracts, 
and of the said agreement and understanding of said parties, the said 
Parker and Blanchard had a lien upon the said property for their said 
claims, which lien is not as they submit to said court destroyed or at 
all affected by the act of congress passed August nineteenth, A. D. 
1841, or by anything done by any of the said parties to said con- 
tracts by virtue of said act. That said Josiah Crosby, Abraham 
Brigham, Benning Magegridge, Salmon Stevens, and Philbrick, were 
as your said orators have been informed and believe on the seven- 
teenth day of August, A. D. 1842, by this honorable court declared 
bankrupts in pursuance of said act of congress, and that one George 
L.. Sibley, of said Meredith, in said state, and a citizen of said state, 
who was then appointed assignee of said Crosby, Brigham, and 
Muggridge, has applied to this honorable court, and upon certain 
representations unknown to said orators, has obtained a writ of in- 
junction prohibiting your said orators from levying his said executions 
upon the property of said Crosby, Brigham, and Muggridge. 

That on the twenty-fifth da ay of September, A. D. 1840, and on the 
twenty-eighth day of July, 1841, and on other days, the defendants 
in all said executions, pledged and delivered to said orators large 
quantities of machinery, goods, and personal property, which has 
ever since remained in their possession, and they have long since 
given notice to the pledgors of their intention to sell the same if not 
redeemed, and that the said pledgors have neglected to redeem the 
same ; and that in and by said injunction, said orators are not only 
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restrained from levying their said executions upon said property, upon 
which they have a lien by virtue of said attachments in connection 
with said agreements, and upon the property owned by the said 
Avery Factory and others who are by virtue of said agreements con- 
stituted a cop: artnership, which copartnership bas not been declared 
bankrupt ; but also from levying their executions upon the real estate, 
attached in said suits, and upon which their lien and claim by virtue 
of said attachment will expire in thirty days from the time of the 
rendition of said judgment, and from selling said property pledged to 
them as aforesaid. 

Wherefore the said orators pray, that the said defendants in said 
executions may be required to make full, true and perfect answers to 
all the matters herein before charged ; that the said injunction may 
be dissolved, and that the lien of said orators upon the said property at- 
tached, may according to the said agreements be decreed and estab- 
lished as an equitable lien ; and that they may have such other and 
further relief as the circumstances of their case may require, and as 
to your honor may seem meet. And that writs of subpena may 
issue from said court to the said defendants in said executions before 
named, commanding them upon a certain day and under a certain 
penalty therein to be inserted, to appear therein and do and receive 
what the said court may order.” 

When the cause came on to be heard, the following order was 
passed by the district judge. 

‘*Qn the hearing of the motion of the plaintiffs in the foregoing bill 
to dissolve the injunction granted upon the application of George L. 
Sibley, assignee of said Muggridge and others, the following questions 
arose, which were adjourned for further hearing and decision into the 
~ uit court of the United States for said district, viz. 

Do the contracts, stated in the plaintiffs’ bill, in connection with 
pis attachments, as entered into by them with the Avery Factory 
Company, said Muggridge and others, constitute an equitable lien 
which remains in force notwithstanding the decrees of bankruptcy 
against said Muggridge and others ? 

Independently of said plaintiffs’ claim of lien, should not the 
injunction be dissolved so far as it respects the property owned by 
said bankrupts and by their copartners, the Avery Factory Company 
and Charles Parker, who have not petitioned to be declared bank- 
rupts ? 

It was admitted at the hearing that the actions of said Parker 
and Blanchard, in which their judgments were obtained, were dis- 
posed of at the session of the court of common pleas held on the 
first Tuesday of August, A. D. 1842, on the last day of said term 
which was the 19th day of said August, but no special entry of judg- 
ment, in any other than the usual form was ordered or made. " Said 
Muggridge, Crosby and Brigham were decreed bankrupts on the 17th 
day of August, A. D. 1842. 
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The agreement in relation to the amount of judgment and the 
time when they should be rendered in said Parker and Blanchard’s 
said actions was executed July 24th, 1840. 

A further agreement on the same subject was made July 28th, 
A. D. 1841, and was carried into effect by the entry of a default in 
said actions at August term, 1841, and the entry of judgment there- 
in (pursuant to written agreements filed in court, August term, 1841,) 
was made at August term, 1842 

For the particular terms of said contracts, reference is to be had 
to the statement thereof in said plaintiffs’ bill.” 

The cause now came on, and was argued in Cambridge, at cham- 
bers, by B. R. Curtis (with whom was Fletcher.) for the plaintiffs. 

Hazelton, of New Hampshire, for the assignee, argued the cause 
briefly on that side. His argument was to this effect. We supposed 
that the case was disposed of by the case of Foster, (5 Law Re- 
perter, p. 55); and that the attachment was dissolved by the decree 
in bankruptcy, and the injunction properly issued. The contracts 
gave the plaintiffs no other rights than those given under the attach- 
ment laws of New Hampshire. The rights under an attachment in 
New Hampshire are conditional and contingent; and here according 
to the doctrine in Foster’s case, the attachment is in effect qualified 
or superseded by the proceedings in bankruptcy. We do not admit, 
that the plaintiffs under these contracts had any fixed rights. ‘The 
were not designed to operate as a security or to confer a lien. The 
plaintiffs had no possession to support or founda lien. ‘The savings in 
the second section of the bankrupt act of 1841, ch. 9, save only such 
liens, mortgages, and other securities as are valid by the state laws, 
and not inconsistent with the bankrupt act. No lien in cases of this 
sort is created by the laws of New Hampshire, although it is not 
prohibited. Under the laws of New Hampshire, if the debtor dies, 
and his estate is insolvent, the attachment upon mesne process by the 
creditor is dissolved. ‘That by parity of reasoning will apply here. 


Story J. I do not wish to trouble Mr. Fletcher to reply, because 

I entertain no doubt whatsoever in this case. It is clear to my mind, 
that the contracts in this case were good and valid, and founded in a 
valuable consideration, and that the object of them was to give a per- 

fect security to the plaintiffs for their debts, so far as the property at- 
tached could go, and these attachments could by law be made availa- 
ble. These contracts created a clear equitable lien upon the pro- 
perty attached, which a court of equity would be bound to enforce, 
and even a court of law ought to enforce, as far as it could 
properly do in the administration of justice between the parties 
in the suit. It is by no means necessary in the view of a court 
of equity, that the contracts should contain an express stipulation, 
that the attachments shall stand as a security for the plaintiffs. 
It is sufficient, if it clearly appears, that such were the obvious intent 
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and objects ; and unless that construction should be given, the plain- 
tifis would have parted with valuable rights without any correspondent 
benefits. Possession is by no means necessary to create, or to support 
an equitable lien. On the contrary, in equity and admiralty, liens 
exist altogether independent of possession ; as, for example, the lien 
of a vendor for the unpaid purchase money, where he has conveyed 
the land, the lien of a bottomry holder, and the lien of a seaman 
on the ship for his wages. But here the possession of the personal 
papery under attachment, although in the sheriff, was clearly for 
the benefit of the plaintiffs ; and the attachment of the real estate 
created a lien thereon by mere operation of law, wholly independent 
of any possession by the officer. 

The Bankrupt Act of 1841, chap. 9, sect. 2, contains an express 
saving of all liens, mortgages, or other securities on the property, real 
or personal, of the bankrupt ; and equitable liens, mortgages and se- 
curities, are as much within the act as legal liens, unless there be some 
prohibition in the State laws, which renders them invalid ; and there 
is no pretence to say, that any such law exists in New Hampshire. 
Indeed, if there had been no such saving in the act, the liens, mort- 
gages, and other securities within the purview of the saving, would 
lave been saved by mere operation of law, from the natural intend- 
ment of the statute, which did not mean to disturb existing vested 
rights and interests in property. 

The case Ex parte Foster, (5 Law Reporter, 55,) ditfers in all its 
main elements from the present. ‘There, the attachment was merely 
in invitum, without the consent of the debtor. Here, the attachments, 
however originally made, were subsequently continued and intended 
to be perfected as securities by the contract of the debtors. In Fos- 
ter’s case, there was no admitted debt due by the debtor, nor any 
agreement as to not'contesting it. In the present case the defendants 
have, under their own agreement and contract, been defaulted, the 
amount of the debts ascertained, and the attachments agreed to be 
held as security therefor. In Foster’s case, the bankrupt, if he ob- 
tained his discharge, had a right to plead it in bar to the suit. In the 
present case the defendants have no day to plead any such defence ; 
they have been by their own consent defaulted, and the amount estab- 
lished ; and they are therefore estopped to say, that they have any de- 
fence or bar to the judgment. In truth, therefore, Foster’s case has 
no similarity with the present. It stands entirely upon the general 
and naked right of a creditor to make an attachment and proceed in 
his suit against his debtor, without any equity acquired by any act of 
the defendant to give him new rights in the suit ; or to take away any 
rights of the defendant. 

I can have no doubt, that the contracts in the case at bar created 
a trust, in the sense of a court of equity, in the property attached in 
favor of the plaintitls, which the defendants might be compelled to 
perfect and perform, according to its just interpretation. It is no ob- 
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jection, that the trust or security thus obtained is under legal process. 
or by operation of law. Securities of that sort are very frequent bot) 
in England and America, and are deemed the most certain and fixed 
ofany. ‘Thus, a judgment in England, and in many of the states o| 
America, gives a permanent lien upon all the lands of the judgment 
debtor, and is, on that account, resorted to as a favorite security. |; 
is true, that an attachment by our laws has not the same permanence, 
but it is limited to a short period after the judgment, within whic!) 
the plaintiff must take the attached property in execution, or he wil! 
lose his lien. But then, in such case, if he loses his attachment, it js 
his own fault and laches. Now, in the case at bar, the plaintiffs do 
not ask the court to enforce their attachment or equitable lien ; but 
they only ask the court to leave them, free from the injunction, 1 

pursue their legal and equitable rights under their judgment and ex- 
ecution. It appears to me plain, that they are entitled to it. They 
have an equitable lien and a superior title to the property over the 
assignee and the general creditors ; and the assignee must take the 
property of the bankrupts for the general creditors, “subject to this lien 
and superior title. The case of Dale v. Smithwick, (2 Vern. R. 

151,) is strongly in point as to the nature and obligation of a contrac 

of this sort to create an equitable lien or trust in property. In awd 
v. Hodges, (1 Ves. jr. R. 477,) Lord Thurlow said, that it was an 
universal maxim, that wherever persons agree concerning a particu- 
lar subject, that in a court of equity, as against the party himself, 
and any claiming under him, voluntarily or with notice, it raises a 
trust.! The case Ex parte Copeland, (3 Deac. & Chitt. R. 199.) 
and Ex parte Prescott, (1 Montag. & Ayrt. R. 316,) and Ev part 
Flower, (2 Montag. & Ayrt. R. 224,) establish, that the same rule 
prevails in bankruptcy ; and that the property will be followed and 
affected with the trust in the hands of the assignees in the same man- 
ner and to the same extent, as it would be in the hands of the bank- 
rupt. But if no such case ever existed, I should have ao doubt, upon 
principle, that such ought to be the result. But there are many cases 
which stand upon analogous grounds.” We all know, that in bank- 


ruptcy, the assignee takes. only” such rights, as the bankrupt himself 


had, and is subject to the like equities.* 
There is a close analogy, although perhaps the same principles 
may not apply throughout, between cases like that before the court, 


arising in bankruptcy, and cases of the administration of the assets of 
wn] 7? 


a deceased testator or intestate, by courts of equity in the ordinary 
exercise of their jurisdiction upon a creditor’s bill for the benefit of all 





' See 2 Story on Equity Jurisp. § 1230, § 1231; Collyer v. Falcon, 1 Turn. & Russ. 
469, 475, 476. 

? See 2 Story Equity Jurisp. § 1230, 231, § 1232. 

3 See 1 Cooke Bank Law, aie. vii. § 2, p. 267 to p. 270, 4th edit. 1799 ; 2 Story 
Equity Jurisp. § 1411; 1 Deacon on Banks, chap. x. § 3. pp. 320, 321, edit. 1827. 
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the creditors. Courts of equity in such cases always exercise a sound 


discretion as to restraining any particular creditor from pursuing and 


enforcing his legal rights under his proceedings and judgment at law, 
and will not interfere in such a manner as to displace any of his just 
rights and equities. ‘That is sufficiently apparent from the case of 


Drewry v. Thacher, (3 Swanst. R. 529, 546,) and especially from 
“4 elaborate judgment of lord Langdale, in Lee v. Park, (1 Keen 
. 714.) It appears to me that the district courts, sitting in bank- 
ce should uphold the like doctrine, and should exercise a like 
scretion in not restraining the rights of judgment creditors, who are 
proceeding to enforce their judgment and executions, not merely upon 
their ordinary rights a s judgment creditors, but upon the footing of 
equitable rights and lie ‘ns acquired under contract; for, in such cases, 
they have a superior equity to that of the general creditors. My 
opinion, therefore, is, that in the present case the plaintiffs have, in 
virtue of their contract, a superior equity, which ought to be pro- 
tected by the court sitting in bankruptcy; and that the injunction, 
cranted in this case, ought to be dissolved ; and this will constitute 
an aflirmative answer to the first question propounded in this case. 
The second question may be disposed of in a few words. The 
ceneral rule in bankruptcy 1s, that in cases of partnership, where one 
partner becomes bankrupt, his assignee can take only that portion of 
the partne rship assets, which would belong to the bankrupt afler pay- 
ment of all the partne rship debts ; and that the solvent partners have 
a lien upon the partnership assets for all the partnership debts, and 
also for their own shares thereof before the separate creditors of the 
bankrupt partner can come in and take any thing.’ It is true, that in 
such cases, it may often, from the necessity of the case, and for the 
purpose of ascertaining the partnership assets and debts, and adjusting 
and settling the same, and making a final settlement and distribution 
of the surplus, be indispensable that the district court, as a court of 
equity, should take into its own hands the exclusive management and 
administration of all the partnership assets, and inhibit the other part- 
ners from intermeddling therewith. But this it will do with caution, 
and solely for the purposes before stated. And so far from thereby 
displacing any of the rights, liens and equities of the other partners, it 
studiously seeks to maintain and protect them. Now, in the present 
case, under its peculiar circumstances, there is no reason whatever for 
the interference of the district court by way of injunction, or other- 
wise, to administer the property in controversy. On the contrary, 
by refusing or dissolving the injunction it accomplishes the very ends 
designed by the contracts between all the parties, and allows the 
partnership property to be applied to the discharge of the partnership 
debts according to its just and original destination. ‘To the second 
question therefore an aflirmative answer ought also to be given. 





' See Story on Partnership, § 375, § 376. 
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I shall direct a certificate to be sent to the district court accordingly, 
The certificate was as follows: 


Circuit Court of the United States, New Hampshire District. In 
Bankruptcy. September 12, 1842. Isaac Parker et al., Plaintiffs 
in Equity, v. Benning Muggridge et als. 

In answer to the questions adjourned into this court by the district 
court of New Hampshire, in Bankruptey, it is ordered that the fol- 
lowing answers be sent to that court as the opinion of this court. 

First. That the contracts stated in the plaintiffs’ bill, in connexion 
with their attachments as entered into by them with the Avery Fac- 
tory Company, the said Muggridge and others, constituted an equitable 
lien which remains in force notwithstanding the decrees of bankruptcy 
against the said Mugeridge and others. 

Second. Independently of the said plaintiffs’ claim as an equitable 
lien, which of itself constitutes a sufficient ground for the dissolution 
of the injunction granted in this case, the plaintiffs would be entitled 
to have the same injunction dissolved, so far as respects the property 
owned by the said bankrupts, and by their copartners, the Avery 
Factory Company and Charles Parker, who have not petitioned to 
be declared bankrupts, and indeed do not appear to be bankrupts. 
The general rule in all cases of this sort is that the property of the 
partnership is first to be applied to the discharge of the partnership 
debts and the surplus only ought to be and can be applied to the 
individual debts of any one partner. It may however occur that in 
the bankruptcy of one partner it may be necessary for the court in 
bankruptcy to take upon itself the administration as well of the part- 
nership estate as of the estate of the bankrupt partner, in order to 
have a final settlement of all the claims. But no such question is 
here presented, and it is here alluded to only for the purpose of ex- 
cluding any different inference from being drawn from the answer to 
the second question. 

Josepu Srory, 
Associate Justice of the Supreme Court of the United States. 


District Court of the United States, Maine, September, 1842, at 
Portland. In Bankruptcy. 


In THE MATTER OF CuHartes W. Hotmes. 


The bankrupt law, on going into operation, ipso facto, suspended all action of tli 
state insolvent laws on cases arising afterwards, where the insolvent persons were 
within the purview of the bankrupt law. 

But cases which occurred before the law went into operation, on which proceedings 
were commenced, may be proceeded in and settled under the state laws. 


The bankrupt made an assignment of his property for the benefit of his creditors, and 
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to be equally distributed among ail such creditors as should become parties to the 


issignment, and release their debts. It was held, that this was nota bar to his 

receiving a discharge under the bankrupt law 

The material facts in the case appear in the opinion of the court. 
Willis for the creditors. Howard and Osgood for the bankrupt. 


Ware J. The first question which has been argued on the agreed 
statement of the facts, is, whether the assignee, under the voluntary 
assignment, shall retain and administer the estate under the state in- 
solvent law, or the assets shall pass to the assignee of the bankrupt to 
be adininistered in bankruptcy. 

‘The assignment was good and valid to pass the property under the 
statute of Maine of April 1, 1836, unless it was rendered void by 


requiring of the creditors a discharge of the debtor, as a condition of 


their becoming parties to taking any advantage under the assignment. 
The act requires that all assignments made by debtors for the benefit 
of creditors, shall provide for an equal distribution of all the estate 
among such creditors as become parties to it; but is silent as to any 
terms which the debtor may impose as a conditien of taking under it. 
The debtor has required in this case of the creditors as a condition, a 
release and discharge from the whole debt in consideration of the 
dividend they may receive, although it may not be fully paid. ‘The 
dee sions of the courts of this state have established the principle, as a 
rule of local law, that such a condition in an assignment does not 
pete its validity, nor render it void as being fraudulent against 
creditors. 5 Greenleaf, 245; 6 Ib. 375; 2 Fairfield. 41. It would 
seem, therefore, that the assignment may be supported as a valid as- 
signment under the statute, although it is connected with conditions 
not named in the act, such conditions being authorized by the local 
law. 

The assignment had been made, the creditors had become parties 
to it, the estate was disposed of, and one creditor had been paid his 
dividend before the bankrupt act went into operation. It was de- 
cided by the circuit court in Ex Parte Eames, (5 Law Reporter, 117,) 
that the bankrupt law, as soon as it went into operation, suspended 
all action on future cases arising under state insolvent laws, where the 
insolvent persons came within the purview of the bankrupt act. But 
the decision is expressly limited to future cases ; and it is stated in 
the opinion of the court that different considerations might apply 
where proceedings had already been commenced under the state laws. 
Where the jurisdiction over the case has been acquired by the state 
tribunals before the bankrupt law was in force, and rights have been 
acquired under the proceedings, the bankrupt law cannot have a 
retro-active operation to invalidate proceedings that were legal at the 
time when they took place. And the state law having attached and 
fixed the rights of parties, they are entitled to proceed in the matter 
and have the estate settled and distributed in conformity with the 
provisions of that law. 

VOL. V.—NO. VIII. 46 
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My opinion is, that the assignees, under the voluntary assignment 
have a right to retain the property and administer it under the state 
law. It may be true, as was contended at the argument, that such 
an assigninent is in itself an act of bankruptcy, and consequently is 
sufficient to bring the party and his estate within the jurisdiction o} 
the bankrupt court, if made when the bankrupt act is in force. But 
having been made before and when it was a legal and valid act, the 
bankrupt law will not by relation back have the effect of rendering it 
illegal and void ab initio. 

The second question is, whether the petitioner is entitled to his dis- 
charge. The objection is founded on the assignment. ‘The proviso 
in the second section of the act, declares, that if it shall be made to 
appear in a case of voluntary bankruptcy, that the bankrupt has in 
contemplation of the passage of a bankrupt law by assignment or 
otherwise, given or secured any preference to one creditor over an- 
other, he shall not receive his discharge unless the same shall be 
assented to by a majority in interest of those creditors who have not 
been so preferred. There is no preference in this assignment mad 
by the deed itself. By annexing to it a condition that the creditors 
by becoming parties and taking under the assignment shall discharge 
the debtor, it may in its operation establish preferences. But then 
the condition to which the creditors are required to submit, is nothing 
more than would result from bankruptcy ; that is, it operates to dis- 
charge the debtor. This is not such a preference in my opinion as is 
condemned by this proviso in the law. 


District Court of the United States, Northern District of New York, 
September 28, 1842. In Bankruptcy. 


IN THE MATTER OF ALLEN AND OTHERS, BANKRUPTS. 


A decree of bankruptcy and the title of the assignee, acquired under it, relate back 
to the time of filing the petition, and embrace all the property the petitioners then 
had. 


The word ‘lien,’ in the second section of the bankrupt act, embraces equitable 
as well as legal liens, and is not used in any precise and definite sense, but the 
meaning and application of the term are to be ascertained by the law of the several 
states, whenever they may come in question. 


A suit commenced by a creditor's bill, in the court of chancery of New York, gives 


to the complainant such a lien or security, from the time of the commencement of 


the suit, by the filing of the bill and the service of a subpeena, as is within the 
saving clause of the second section of the bankrupt act; and when such suit is in- 
stituted, and prosecuted without collusion with the bankrupt, and in good faith, the 
lien thus acquired will prevail against a decree of bankruptcy, on a petition filed 
subsequent to the commencement of the suit by the creditor in the court of chan- 
cery. 


Aliter, where the decree of bankruptcy is founded on a petition filed before the com- 
mencement of such suit. 
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in each of the above cases, application had been made to the court 
by or in behalf of the assignee for an injunction to restrain certain 
creditors of the bankrupt from the further prosecution of a suit against 
him by cre sditor’s bill in the court of chance ry of this state. 

The suits had all been commenced, appare ntly in good faith, be- 
fore the presenti ition of the original petition in bankruy tey. ‘The first 
case had been submitted on briefs by Thomas Y. es, Jr., in 
behalf of Messrs. Grant and Allen, for the assignee, and by My- 
ers in behalf of Messrs. Stry ker and Comstock, for the prosecuting 
creditors. The other cases had been argued by Myers for the 
assignee, and Messrs. Bronson, Wright and Clark for the creditors. 

‘The cases were held under advisement until the 28th instant, when 
the following decision was made by 


Conkuine, J. In the case of Hezekiah Thayer, (reported in the 
Cayuga Patriot of June 22, 1842,) it was decided that no lien can 
be acquired by the institution of a suit by creditor's bill in the court 
of chancery of this state, which will prevail against the title of an 


~ 


assignee of the estate and effects of the defendant under a decree of 


bankruptey founded on a petition filed in this court before the com- 
mencement of such suit. 

With that decision | am entirely satisfied ; and as far as I have 
been informed, it has generally been acquiesced in as sound. It is 
clear, that the pongty and rights of property of the bankrupt which 
it is declared by the third section of the bankrupt act shall, by fore: 
of the decree of bankruptcy, be divested out of the bankrupt, coer 
vested in the assignee, are such property and rights of property as he 
had at the time of the filing of his petition. But the important ques- 
tion remains to be decided, at what stage of the proceeding, when 
instituted in good faith and without collusion with the bankrupt, before 
the filing of the petition in bankruptcy, it becomes effectual in favor 
of the complainant as against the assignee under a decree of bank- 
ruptey m: ide i in pursuance of a petition subsequently filed. Is it from 
the time of the commencement of suit by filing the bill and service 
of process? or, from the entry of the order for the appointment of a 
receiver? or, not until an actual assignment by the defendant to the 
receiver? ‘This [ have found to be a question of no little difficulty 
and embarrassment. 

On the one hand, it is the duty of the court to protect the general 
creditors against all claims of individual creditors inconsistent with 
the objects and policy of the act; and on the other hand it is no less 
the duty of the court to abstain from interfering with claims falling 
within the just scope of the last proviso of the second section of the 
bankrupt act. 

The proviso is in these words: “ Provided, that nothing in this act 
contained shail be construed to annul, destroy, or impair any lawful 
rights of married women or minors, or any liens, mortgages, or other 
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securities on property real or personal, which may be valid by th 
laws of the states respectively, and which are not inconsistent wit) 
the second and fifth sections of this act.” In giving a construction 
to the terms liens and securities in this enactment, I can perceive no 
ground on which the courts would be warranted in limiting them to 
claims recognised and enforced in courts of law, as contradistinguished 
from those recognised only in equity. Reliance was placed, at th 
argument, on the definition of the term lien usually given in the Eng- 
lish books, namely, “a right to possess and retain a thing until som 
charge upon it is paid or removed.” ‘This is the definition of a lien 
at law. It is defective when used in reference to the juris sprudence 
of this state, and of most of the other states of the union, in not 
aptly describing one of the most common and important liens under 
our laws — that of a judgment creditor on the lands of his debtor; 
which consists in a right to sell the lands at once under a fiert Sacius, 
and not, as in England, to receive the rents and profits of a moi ty 
of them under an ‘elegit. In respect to personal estate, this definition 
is strictly true, because the lien upon personal property is recognised 
at law to exist only in connection with the possession or right to pos- 
sess the thing itself, and ceases when the possession is voluntarily 
given up. A familiar illustration of a lien of this description is that 
which exists in favor of artisans and others who have bestowed labor 
and services upon the property, in its repair, improvement and _ pre- 
servation. Liens at law generally arise, either by express agreement 
of the parties, or by the usage of trade, which amounts to an implied 
agreement, or by mere operation of law. (See 1 Story Eq. Jurisp. 
§ 506, and 2 ib. § 1216.) “ But,” says Mr. Justice Story, ( 2 Eq. 
Jurisp. § 1217), “there are liens recognised in equity, whose exist- 
ence is not known or obligation enforced at law, and in respect to 
which courts of equity exercise a very large and salutary jurisdiction.” 

In regard to these liens, it may be generally stated, that they arise 


from constructive trusts. They are, therefore, wholly independent of 


the possession of the thing to which they are attached, as a charge 
or incumbrance ; and they can be enforced only in courts of equity. 
The usual mode of enforcing a lien in equity, if not discharged, i 
by a sale of the property to which it is attached. Among the liens 
of this description, enumerated by the learned author, is that which 
the vendor of land has on the land for the amount of the purchase 
money, not only against the vendee himself, and his heirs, and other 
privies in estate, but also against all subsequent purchasers, having 
notice that the purchase money remains unpaid. And with regard to 
this equitable lien, at least, it seems to be settled in England that the 


assignees of a bankrupt are bound by it — because, as ‘the Master of 


the Rolls said in the case of Mitford v. Mitford, (9 Ves. Jr. 100), 
the assignment by the commissioners, like any other assignment by 
operation of law, passes the rights of a bankrupt precisely in the 
same plight and condition as he possessed them. See Sugden on 
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Vendors, 3d Lon. ed. ch. 12, 406; 2 Story Eq. Jurisp. § 1228; 7 
Wheat. 46; and the authorities there cited. ‘This shows that no 
distinction is made in this respect under the English bankrupt laws 
between liens in equity and at law; and the reason assigned, it will 
be seen, is equally applici ible to all liens. The principle is, that the 
assiynee of a bankrupt is deemed to take not as a purchaser for a 
valuable consideration without notice, but as a mere volunteer. Now, 
it is worthy of remark, that the third section of our act, under which 
the assignee acquires his ttle, if it does not expressly recognise this 
principle, is at least in perfect harmony with it. It declares, that the 
assignee, in virtue of the decree of bankruptcy, shall become invested 
with all the property and rights of property of the bankrupt, and 
‘shall be vested with all the rights, titles, powers, and authorities, to 
sell, manage, and dispose of the same, and to sue for and defend the 
same, subject to the orders and directions of such court, as fully, to 
all intents and purposes, as if the same were vested re or might be 
exercised by, such bankrupt before or at the time of his bankruptey 
declared as aforesaid; and all suits in law or in a<iivan then pending, 
in which such bankrupt is a party, may be prosecuted and defended 
by such assignee to its final conclusion, in the same way, and with 
the same effect as the y might have been by such b: inkrupt.”” It is to 
be observed, also, that the terms “ liens, mortgages or other securities,” 
are used in the proviso in question without any other express limita- 
tion than that imported by the reference in the last clause of the pro- 
viso to the second and third sections of the act. The reference to 
the second section is clearly for the purpose of guarding against any 
construction of the saving which would give effect to liens, &c., cre- 
ated or given in contravention of the provisions of that section, but 
which independently of it would be valid by the laws of the state ; 
such for exainple, a3 a bond and warrant of attorney, or a mortgage 
executed by a debtor in contemplation of bankruptcy and for the 
purpose of giving a preference to one or more of his ereditors over 
the general creditors. 

The reference to the fifth section is for the purpose of more fully 
ensuring a compliance with its provisions designed to secure equality 
among all the creditors “ coming in and proving their debts under the 
bankruptcy ;” it being by that section, among other things, declared, 
that “ no creditor or other person, coming in and proving his debt or 
other claim, shall be allowed to maintain any suit at law or in equity 
therefor, but shall be deemed thereby to have waived all right of ac- 
tion and suit against such bankrupt ; and all proceedings already 
commenced, and all unsatisfied judgments already obtained thereon, 
shall be deemed to be surrendered there by.” There is nothing there- 


fore in this limitation to exclude equitable liens from the operation of 


the proviso. It is clear, moreover, that it was not intended to use 
the words liens in the proviso, in any precise definite sense, because 
the laws of the state in which the question arises in any case, are ex- 
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pressly referred to and adopted as the test by which the question is to 
be determined. Thus by the revised statutes of New York, a lien is 
expressly given on ships and vessels on account of work done and 
materials furnished in their building and repair. And if I mistake 
not, a similar lien is also given by a later act in favor of house build 

ers: and in Massaehusetts what is called the mechanics’ lien is given 
by the local law. These liens may or may not be given by the laws 


of other states. But where they are given, there can be no doubt of 


their being embraced in the saving of the bankrupt act. Nor can | 
discover any good reason founded in abstract justice or in the policy 
of the bankrupt act, for making a distinction in this respect between 
equitable and legal liens. Liens in equity are as meritorious as those 
at law, and it would be as unjust to disregard the one as the other. 
And to give effect to either as against the general creditors of 
bankrupt would equally conflict with the policy of the bankrupt act. 
The proceedings in the court of chancery of this state by what is 
familiarly known as a creditor’s bill, is a hi: vhly stringent remedy in 
favor of judgment creditors given (or recognis sed), and regulated | 
statute ; and its oper ation and effect are to be determined by re fer r= 
ence to the decisions of the state courts, so far as they furnish an 
intelligible guide. It is limited to judgment creditors, and can be 
resorted to by them only after they have exhausted their remedy at 
law, by a fruitless effort to obtain satisfaction by a writ of fiert facias. 
Its especial object is to discover and reach the property of the judg- 
ment debtor, not subject to execution at law. No one doubts, that 
at some stage of it, the prosecuting creditor acquires an exclusive 
right to satisfaction out of the property of the defendant when it is not 
bound by any prior lien. ‘This right can be nothing less than a lien 
valid by the laws of the state; and the only, question is at what stage 
of the proceedings does it attach. And upon this point the decisions 
of the courts appear to me to leave no room for doubt. It has been 
repeatedly decided that such lien is acquired at the commencement 
of the suit; that is to say, by the filing of the bill and the service of a 
subpoena. It it sometimes called a preference, sometimes a priority, 
sometimes simply a lien, and sometimes a specific lien ; and it has 
uniformly been held to prevail over any subsequent voluntary assign- 
ment by the debtor; and, what is still more pertinent, and, as it 
seems to me, ought of itself to be nearly decisive of the question in 
this court, over a subsequent assignment under the insolvent acts. 
2 Paige, 333; Ib. 567; 20 Johns. 554; 4 Johns. Co. Rep. 687; 
Hlayden v. Bucklin et al., (recently decided by the chancellor,) in 
which it is decided that the lien is not created by the mere filing of 
the bill alone, but that the service of a subpeena is also necessary. 
The only case | have met with, which seems to militate at al 
against this doctrine, is that of Lansing v. Robinson, (7 Paige, 364.) 
In that case it is said that a judgment creditor may levy on the prop- 
erty of the defendant which is the proper subject of a levy and sale 
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on execution, notwithstanding the pendency of a suit against him by 
creditor's bill brought by another judgment creditor, at any time * be- 
fore the title of the defendant in such property is equally divested, by 

an order for a sequestration thereof, or for the appointme.t of a re- 
ceiver. But there ts nothing in this case, properly understood, 
which conflicts with the other cases to which I have referred. , he 
remark I have mentioned is, in fact, but a repetition of the language 
of one of the general rules framed and promulgated by chancellor 
Walworth several years before, under a comprehensive o_o giv n 
to him by statute for that purpose. Lam not fully apprised of the 
policy which dictated this rule. But the particular and more appro- 
priate design of a creditor’s bill is to enable the creditor to appropriate 
such property of the debtor as is not liable to seizure by fiert facias ; 
and as the practice is to require the defendant to assign to ‘the re- 
ceiver all his property, whether subject to execution or not, it was 
probably thought but just to other creditors to take care that no un- 
necessary impediment should be thrown in the way of their ordinary 


lecal re medy. The richt thus reserved of levying on the property of 


the defendant after the commencement of the suit, is, therefore, but a 
particular exception, which tends the more clearly to establish the 
veneral rule. 

My conclusion then is, that by the institution, and diligent prosec u- 
tion, of a suit by a creditor’s bill, without collusion with the defend- 
ant, and in good faith, the complainant acquires a lien on the propeity 
of the defendant which is not divested by a decree of bankruptcy en- 
tered upon a petition filed by or against the defendant, subs sequently 
to the full commencement of the suit. I am not called upon now to 
trace out this doctrine to all its legal consequences. ‘The bankrupt 
act is now the law of the land, and is alike obligatory upon the state 
and the national courts. [understand it to be a settled rule of pro- 
cedure in equity that when, pendente lite, the defendant’s interest in 


the subject matter of the litigation becomes vested by operation of 


law in another, as by an assignment in bankruptcy, the complainant is 
bound to make such other person a party to the suit. Sedgwick v. 
Cleveland, (7 Paige, 287.) ‘This rule and the authority given to 
the assignee by the third section of the act to prosecute and defend 
all pending suits in which the bankrupt is a party, will secure justice 
to the general creditors of bankrupts against attempts by individual 


creditors to obtain undue advantages by resorting to the state court of 
chancery, and leaves to this court the less apology for the exercise of 


questionable powers. It being a settled principle in this court and, as 
far as I am informed, in all the national courts, that a decree of bank- 
ruptey, when granted, and the title of the assignee acquired under it, 
relate back to the time of filing the petition, and embrace all the 
property the petitioner then had, — it follows, I imagine, that all 
steps taken by the complainant between the time of filing the petition 
and the entry of the decree, (if indeed he ought to be allowed during 
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the interim to proceed at all,) are to be considered as taken at his 
peril, and are not to be deemed binding on the assignee. If the com- 
plainant, after filing his bill and obtaining an injunction, fails to prose- 
cute his suit with proper diligence and to obtain the appointment ofa 
receiver, the case of Osborn v. Hyer, (2 Paige, 342,) is an authority 
for saying that his injunction will be dissolved, and his lien super- 
seded. See also, 4 Paige, 574. If the suit shall appear to have 
been commenced at the instance of the bankrupt —or by collusion 
with him, in contemplation of his bankruptcy, for the purpose of se- 
curing a preference to the complainant, it would be a fraud upon the 
bankrupt act, and could not be sustained. And if it should appear to 
have been resorted to by the complainant after being informed that 
the defendant was about to apply for the benefit of the bankrupt act, 


or after notice of a prior act of bankruptcy, committed by him, and of 


the intention of another creditor to petition to have him declared 
bankrupt, it would deserve grave consideration whether such a_pro- 
ceeding ought to be upheld. 

It is proper to add, in conclusion, that I do not consider this deci- 
sion as at all conflicting with that of the circuit court for the Massa- 
chusetts district, in the case of Foster (Law Reporter for June, 1842.) 
which has so justly been regarded as of very high authority, and on 
which so much reliance has been placed in the cases now before the 
court. ‘The copious learning by which Mr. Justice Story has illus- 
trated the subject and fortified his conclusion upon the particular case 
before him, has naturally enough led to a misapprehension of the scope 
of the decision. If, for example, the question before that court had been 
whether a levy by writ of fiert facias on the property of the petitioner, 
made before the filing of his petition, was to be held valid and effect- 
ual against the proceeding i in bankruptcy, the case in my judgment, 
is far from warranting the inference that the decision would have been 
adverse to the judgment creditor. The claim set up by the creditor 
in the case of Foster was founded on an attachment upon mesne 
process, and could give at most but an inchoate conditional lien. No 


judgment had been obtained, and the attaching creditor might never 


be able to prove that he was entitled to a judgment. The court con- 
sidered it entirely clear that if the defendant should obtain his dis- 
charge pending the suit and before judgment, he or the assignee 
would be entitled to plead such discharge in bar of the suit. Upon 
this ground it was held, and as it seems to me correctly held, that the 
plaintiff had not obtained such a lien as it was the intention of the 
act to protect; and that it was the duty of the district court, as a 
court of equity, sitting in bankruptcy, so far to restrain him in bis 
race of diligence, while the bankrupt proceedings were in progress, as 
to prevent him from obtaining a judgment which would overreach and 
defeat the just rights of other creditors, and the right of the bankrupt, 
if entitled to a discharge, to plead it in bar of the suit. This was a 
very different case from that of a suit by creditor’s bill, in which the 
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complainant is seeking, not for the first time, a claim against the de- 
fendant, but rather to obtain satisfaction of a claim already established. 
It is a resort to the court for the discovery and application of the de- 
fendant’s property in conformity with the judgment of a court of law 
already pronounced, and of which it would have already given the 
complainant the truth if it had possessed the power. 

The several cases pending before the court differ in respect to the 
stages that have been reached in the proceedings in chancery when 
the petitions in bankruptcy were filed. But they all agree in having 
been fully commenced before the petition, and therefore under this 
decision fall within the same category. ‘The petition in each case 
must be dismissed. 


District Court of the United States, Southern District of New York, 
August, 1842, at New York. In Bankruptcy. 


IN THE MATTER oF Georce W. Snow AND WIFE. 
Husband and wife — Separate property of the wife. 


Tue case came to decision substantially as on a bill in equity to pro- 
tect the rights of the wife in a chose in action, in possession of the 
assignee, but which had been placed there by order of the court. 
The court observed that the case would be considered as if it arose 
on an effort by the assignee to obtain the note; the previous orders 
in the case being provisional only, ought not to affect the rights of 
parties, and the possession of the assignee under them would be re- 
garded only as holding the property in custody of the law to abide 
the final decision of the case. The note in question was given the 
wife previous to her marriage in lieu of her interest in her mother’s 
estate. Subsequent to her marriage, she had it renewed and made 
payable to her husband ; this was her own act, her husband not being 
present. The court decided that the assignee acquired as to the 
wife’s property only the interests the husband possessed at his bank- 
ruptcy, and did not come into his right to exercise the power of re- 
ducing her choses in action to possession. ‘That the averments in the 
bill were not to be deemed admitted when not denied by the assignee, 
he acting only officially in the matter and without personal knowledge 
of the facts. That the proofs did not show, that the husband had 
ever had possession of the note or exercised control over it; and 
though there was no direct testimony establishing the fact, the fair 
bearing of the evidence was that the note continued in the sole pos- 
session of the wife. That this was not accordingly a case in which 
VOL. V.—NO. VIII. 7 
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the creditors could claim that only a ratable and fair provision should 
be reserved the wife, and the court ordered that the note should by 
surrendered to her as her sole property. But inasmuch as the now 
was in the husband’s name and on his inventory, and even the proofs 
on hearing raised a probable cause for the assignee to interfere and 
demand the note, he was entitled to his costs. So decreed. 

P. Clarke for the bankrupt. Bonny for the assignee. 


IN THE MATTER OF GEORGE LivERMORE. 
Practice — Unnecessary delay — Negligence. 


Tue court, after a detailed opinion upon the points in contestation in 
this case, stated that the rules of the court were designed to prevent 
unnecessary delays in causes, and that strict diligence would be en- 
forced in supporting opposition to petitioners, and accordingly the 
creditor must take an order on the docket for hearing within two days 
on points of law, and if his objections are to matters of fact, instanter 


on filing them, for a reference to a commissioner. ‘The execution of 


the reference will only be suspended to abide the decision on the 
questions of law when those present a bar to the petition. An omis- 
sion to take the appropriate step within a reasonable time, will be 
deemed a waiver of the objections. ‘The court decided that objec- 
tions filed against a decree of bankruptcy cannot, without an express 
order at the time, be continued and employed against the application 
for a discharge. The Opposition in the latter case resting upon distinct 
principles, must be made at the time indicated by the notice and rules, 
and in the appropriate manner. ‘That accordingly the course pur- 
sued by the creditors was irregular and would be nugatory had the 
bankrupt proceeded correctly and with diligence. But having been 
guilty of laches himself, and now applying to the favor of the court 
to rectify his omissions, it was ordered that the creditors have leave to 
show cause, the day after to-morrow, why he should not be permitted 
to take his amendments nune pro tunc, and enter his final decree. 
Livermore, pro se. A. Benedict for the creditors. 


In THE maTTeR oF Cuartes H. Devavan. 


Fictitious debt — Fraudulent Conveyance. 


On objections to a final discharge because the bankrupt had admitted 
a false and fictitious debt against his estate, the court decided, that an 
assignment of all his estate by the bankrupt in 1839, and yiving in it 
a preference to fictitious debts to his brother would not bar his dis- 
charge under the bankrupt act. The debt must be falsely adinitied 
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in proceedings under this act, to affect the bankrupt’s petition for a 
certificate. The court further decided, that putting a fictitious debt 
upon the schedules by the bankrupt, as just and owing by him, was 
admitting such debt against his estate within the mischief and mean- 
ing of the statute. Lage a collusive arrangement between the bank- 
rupt and his brother in 1839, to convey to him his (the bankrupt’ s ) 


estate in fraud of his pn: we , not being done in contemplation of 


the passage of the bankrupt law, would not prevent his obtaining his 
discharge under the law. That in the judgment of the court the 
creditors had failed to prove a debt on the schedule for 3,000 to the 
bankrupt’s brother, to be false and fictitious. ‘The court further de- 
cided, that declarations of the bankrupt at the time of his failure 
in 1838, and immediately thereafter to various creditors, that he had 
means to pay them fully, or to pay all his debts, would not be sufli- 
cient without specific evidence of the extent of these means, or the 
subsequent possession of property, to prove a fraudulent concealment 
of his estate by the bankrupt. Decree of discharge granted. 
Mitchell for the bankrupt. Edmonds for the creditors. 


In THE MATTER OF Mark Banks. 
Objections to a discharge — Defective Schedule. 


Tue court decided that creditors were restricted in their objections to 
a certificate and discharge of a bankrupt, to those particulars desig- 
nated by the statute as causes for denying it: that the bankrupt must 
be deemed to have complied with all the requisites of the act, at 
least in-'respect to matters of form necessary to be‘observed in ob- 
taining a decree of bankruptcy, and it cannot, after he is decreed a 
bankrupt, be shown for cause against granting him a discharge, that 
he had not sufficiently described his creditors or estate in his sched- 
ules. ‘The creditors must go farther, and prove some fraudulent sup- 
pression or misstatement therein. ‘I'hat it is not an admission of a 
false or fictitious debt within the meaning of the act to put a debt on 
the schedule to the full amount claimed by the creditor, though it is 
in contestation, and the bankrupt insists it has been discharged if he 
describes its actual condition or situation. ‘That though the bankrupt 
describes himself as a merchant in his petition, and it appears he has 
not kept regular books for several years, that fact will supply no ob- 
jection to his discharge, unless it be also proved that he was at the 
time prosecuting mercantile business. ‘The latter fact will not be in- 
ferred or presumed by the court, because his declared profession is 
that of a merchant. The “ proper books of account” demanded by 
the statute, are such as are appropriate to the business transacted by 
the bankrupt, and will exhibit his dealings as a merchant. Unless it 
be proved, therefore, that he is actually engaged in mercantile busi- 
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ness, the absence of regular books, affords no impediment to his dis- 
charge. Discharge decreed and allowed. 


C. W. Sandford for the bankrupt. A. Benedict for the creditors. 


IN THE MATTER OF SMITH AND OTHERS. 


Involuntary bankruptcy — Notice — Injunction. 


A PETITION in involuntary bankruptcy had been filed against the 
bankrupt, and the order to show cause therein had been granted. An 
additional petition was filed by the creditors, stating that the period 
for a decree of bankruptcy had not yet arrived, that ‘the bankrupt by 
a fraudulent connivance with the other defendants, had transferred to 
them separately at different times large amounts of his estate, that 
one of the defendants is clerk of the bankrupt and wholly irresponsi- 
ble ; that the other defendant paid no consideration for the goods he 
received, other than his promissory notes payable at a future day, that 
the nominal price he so engaged to pay was far less than the value of 
the goods, and that the bankrupt declared his intention to pass the 
notes to his father, and the creditors charged that the arrangement be- 
tween him and the defendant, was made with intent to defeat and de- 
fraud the creditors. ‘The court decided that the manifest intent of 
the first section of the bankrupt act was that a party proceeded 
against compulsorily, should be declared bankrupt on the presentation 
of a petition making the case designated by the statute. That the 
seventh section has however deferred the rendition of a decree of 
bankruptcy until the expiration of a period of notice. ‘That still to 
many purposes the jurisdiction of the court extends over the party 
and his estate from the time he is deemed a bankrupt. That the 
court will exercise that jurisdiction in consonance with the equitable 
as well as the legal rights of parties, and that creditors may invoke its 
interposition to preserve the estate if abandoned or squandered, or to 
protect it from waste or fraudulent disposition. ‘That an injunction is 
an appropriate remedy in such cases, but will be granted very guard- 
edly and so as carefully to preserve the rights of all parties. That 
accordingly adequate indemnity must be furnished to the defendants 
in case the petitioners do not prosecute their petition to a decree of 
bankruptcy, and on such security in $5,000 being filed, the court or- 
dered that an injunction issue to restrain the defendants from disposing 
of, or vending, or any way wasting the goods, &c., and to forbid the 
bankrupt negotiating or transferring any notes of hand or other secu- 
rities he may have received, or parting with the property yet in his 
possession. 























DIGEST OF AMERICAN CASES. 


Selections from 2 Hill's Reports, (New York). 


ARBITRATION AND AWARD. 

Upon a submission by F., E. & C. 
partners, of all accounts, &c., the arbi- 
trators awarded that F. & E. should 
each pay C. a specified sum; that out 
of the amount C. should be entitled to 
a given portion, the rest to be applied 
by him to pay the partnership debts, 
and the remainder, if any, to be equally 
divided between the partners: /eld on 
demurrer to a declaration setting forth 
the award, that it was prima facie sufli- 
ciently certain and final. Case v. Fer- 
ris, 75. 

2. If there is nothing on the face of 
an award showing that it may not be 
rendered certain by matter extrinsic, 
the intendment will be that it is cer- 
tain, until the contrary be shown. Jd. 


ARREST. 

Semble, that a regular officer making 
an arrest within his proper district is 
not bound to show his process, even 
though demanded. Beilows v. Shan- 
non, 86. 

2. He should, however, either before 
or at the moment of arrest, make 
known in some form that he comes in 
his official character, and not in that of 
a mere wrong-doer: as otherwise he 
may be lawfully resisted. 0. 

3. And after the party has submitted 
to the arrest, the officer, if required, is 
bound to inform him of the sudstance of 
the warrant or process. Jb. 

4. If an officer in making a forcible 
arrest, conceal the fact that he is acting 
under process, without any lawful ex- 
cuse for so doing, guere, whether he 
can afterward use the process for the 
purpose of justifying the arrest. Jd. 


ASSIGNOR AND ASSIGNEE. 
The promise of one of two joint 


makers of a note, to pay it to a mere 
equitable assignee, will not entitle the 
latter to sue in his own name. Me- 
Coon and Sherman v. Biggs, impleaded 
with Smith, 121. 

2. Whether the assignee of a note 
not negotiable, to whom the maker has 
promised to pay it, can recover as for 
money had and received, quere. Ib. 

3. Where a transfer passes only an 
equitable interest in a chose in action, 
the debtor may safely trust with the 
payee till he has notice: otherwise 
where the legal interest passes by the 
transfer. Manhattan Company v. Rey- 
nolds and another, 140. 


ASSUMPSIT. 

One who has served another in ex- 
pectation of a testamentary provision, 
and to whom the latter subsequently 
devises a portion of his estate, cannot 
maintain a suit for such services against 
the executors. Eaton v. Benton and 
another, executors, &c., 576 


BILLS AND NOTES. 
A promissory note made payable to 
the order of the person who should there- 
after endorse the same, is negotiable. 
The United States v. White & Hunger- 
ford, 59. 
2. A guaranty of an endorsed note 
was thus — “I guaranty the collection 
of the within note: ” /eld that, in an 


action on the guaranty, the plaintiff 


must show a diligent attempt to collect, 
both as against the endorser and maker, 
or he could not recover. Loveland v. 
Shepard, 139. 

3. After presentment and non-accept- 
ance of a bill of exchange, and due 
notice given, it is not necessary that it 
should be presented for payment. 
| Bank of Rochester v. Gray, 227. 
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4. The certificate of a notary who 
has protested a foreign bill of exchange, 
stating that he notified the endorser, 
cannot be received as evidence of such 
notice, in whatever mode the certificate 
may be authenticated. J. 

5. One to whom a promissory note 
has been transferred before due as col- 
lateral security for endorsements to be 
made by him, which are afterwards 
made, and who takes it without notice 
of a defence existing against it in the 
hands of the person from whom he re- 
ceived it, is entitled to be treated as a 
bona fide holder in the commercial 
sense. Williams, executriz, &§c., V. 
Smith and others, 301. 

6. In order to charge the endorser 
of a lost negotiable promissory note, 
the holder must tender an indemnity 
both to him and the maker at the time 
of demand and notice; and should the 
endorser sustain any injury by reason 
of the holder’s neglect in this particular, 
it will be a good defence at the trial. 


Smith and others v. W. and J. J. Rocke | 


well, 482. 


7. Service of notice of dishonor can- 


not be made through the mail, if the 
party sought to be charged reside in the 
same place where presentment or de- 
mand is nade. Ransom & Ransom v. 
Mack, 587. 

8. Otherwise, if he reside in another 
place, several miles distant, though in 
the same town ; provided it appear that 
there is a post office near his residence 
at which he usually receives his letters 
and papers, and a regular communica- 
tion by mail between the two places. 
1b. 

9. A notary ignorant of the residence 
of M. the first endorser of a note to 
whom he was about sending notice of 
dishonor by mail, applied to the second 
endorser, who, assuming to possess the 
requisite information, designated the 
post office at A. as the one to which it 
should be directed, and it was sent ac- 
cordingly : Aeld, that though M. did not 
receive his letters and papers at that 
office, his residence moreover being 
nearer another, yet the notice was suf- 
ficient to charge him, due diligence 


having been exercised by the notary. J). | 


10. Payment of a bill or note cannot 
be demanded on the fourth of July, so 
as to charge the drawer or endorser; 
but if that be the last day of grace, de- 
mand should be made on the third. Jb. 


Digest of American Cases. 


11. A bill of exchange, mentioning 
no place of payment, was drawn upon 
and accepted by partners as such, one 
of whom died before it became due; 
held that a presentment of it for pay- 
ment at the surviving partner’s place of 
business, was sufficient to charge an 
endorser, and that no demand need be 
made of the personal representative of 
the deceased partner. The Cayuga 
County Bank v. Hunt, 635. 

12. Business hours, in respect to the 
time of presentment and demand of 
bills and notes, generally range through 
the whole day down to the hours of rest 
in the evening, except where the paper 
is due from a bank. Jb. 

13. A notarial certificate of protest 
of a bill of exchange stated a present- 
ment for payment at the office of the 
acceptor on the proper day, and that 
the office was closed, &c. but was 
silent with respect to the hour of doing 
the act; yet he/d, sufficient, as regular- 
ity in this particular should be pre- 
sumed. Jd. 


CONSIDERATION. 

In an action upon a promissory note, 
mere inadequacy of consideration, there 
being no warranty nor fraud in the 
case, cannot be given in evidence as a 
defence. Johnson v. Titus and another. 
606. 

2. Otherwise as to an entire want of 
consideration; for that may always be 
shown as a complete answer to a suit 
upon anexecutory contract. Jd. 

3. Ifan article sold be of the slighest 
value to either the vendor or vendee, it 
| will suflice by way of consideration for 
a promise to pay the agreed price, 
however disproportionate to the real 
value. Jb. 

4. Accordingly, where one purchased 
mulberry trees which turned out to be 
of no value to him, by reason of being 
decayed and almost lifeless; Aeld, that 
as there was neither fraud nor warranty 
in the case, this constituted no defence 
to an action on a note given for the 
price. Jb. 


CONTRACT. 

Where by a memorandum in writing, 
one party agreed to convey to another 
seventy acres Gf land at $20 per acre — 
$500 to be paid on a certain day, and 
| the remainder in four annual payments 
'— the vendee “to have half the wheat on 




















the piece that is to be sowed by H.R.) 

p exceeding seven acres: ” held, in an 
action for the $500, that the contract 
was void, inasmuch as it contained no 
description of the land, nor anything 
by which it might be identified, and 
therefore the plaintiff could not recover. 


Rollin v. Pickett, 552. 


CORPORATION. 

A corporation may make a promissory 
note for a debt contracted in the course 
of its legitimate business, although not 
specially authorized by its charter to 
contract in that form. Moss v. Oakley, 
O65. 


COST 


In general, payment and acceptance 
of a debt after suit brought for it, ex- 
tinguishes all claim to costs, these being 
but an incident to the debt. The Her- 
numer Manufa turing and Hyd ‘aul 
Company Vv. Small, 127 

VENANT. 

To sustain an action for the breach 
of a covenant for quiet enjoyment, it 
must appear that the grantee has been 
evicted by title both Jawful and para- 
mount. Kelley v. The Dutch Church of 
Schi nectady, lf >. . 

2. Accordingly, where the eviction 
was by title subordinate, which the 
grantee had precluded himself from 
contesting by his own acts and declara- 
tions, and the recovery against him 
went clearly on that ground; held, he 
could not maintain the action. J 


DAMAGES. 

The damages recoverable in an action 
by a lessee against his lessor, on a cov- 
enant for quiet enjoyment, are the 
costs &c. incurred by the former in de- 
fending the title, together with the 
rents paid the lessor since the eviction 
during a period of not exceeding six 
years before suit brought. He can re- 
cover nothing for. improvements, rise 
in value, &c. Kelley v. The Dutch 
Church of Schenectady, 105. 

2. A purchaser, under a general cove- 
nant for quiet enjoyment, is entitled to 
recover back the consideration money 
paid, with interest for six years: the 
price agreed upon between the parties 
being taken as the true value of the 
land. Jb. 

3. In general, the measure of dam- 


Digest of American Cases. 





ages for a breach of warranty as to the 
quality of goods sold, is the difference 
between the value of the goods as they 
really were, and what their value 
would have been had they answered the 
warranty. Voorhies and others vy. Earl 
and Kellogg, 235. 
DEBT. 
The word “ dedi,” in its ordinary and 


legal acceptation, imports a sum of 


money due upon contract express or 
implied. In the matter of Di nny and 
others, trustees, &c. and the President and 
Directors of the Manhattan Company, 
220, 


DEED. 

Though by an ancient usage in the 
colony of New York, existing inde- 
pendent of any statute, a feme covert 
night, in conjunction with her hus- 
hand, convey her interest in real estate 
by deed, without resorting to the com- 
mon law mode of fine and recovery, 
yet to render the deed operative, an ace 
knowledgment of its execution on her 
part was always essential. 


ine V. Vanwinkle, 240 


C'onstan- 

2. A deed of lands held adverse!y to 
the grantor is utterly void as against 
the person thus holding, and others af- 
terwards coming in under him: but in 
respect to all the rest of the world, itis 
operative, and passes the grantor’s ti- 
tle. Jivingesten v. Proseus, 526. 

3. If after such deed the person who 
held adversely, voluntarily abandon the 
possession, the grantee may enter and 
enjoy the land; or if a stranger enter, 
the grantee may bring ejectment and 
ousthim. J 

1. But if the adverse holder continue 
in possession after the deed, the grantor 
is the only person who can sue for the 
land; and a recovery by him will 
enure to the benefitof the grantee. Js. 

5. The usual acknowledgment ina 
deed of lands of payment of the consid- 
eration, cannot be contradicted by the 
grantor or those claiming under him, 
for the purpose of destroying the effect 
and operation of the deed; though 
otherwise, where the object is merely 
to recover the purchase money. Grout 
and wife, Ve Towns rd. § 54. 

6. Though a feme covert cannot bind 
herse if by a covenant, vet if she con- 
vey her lands in the forms prescribed 
by law, she is concluded from denying 








fig 
— 







ee. 
2 


bet 
~ nn geet ages 



















































































~~ es . 





376 Digest of American Cases. 


any admitted fact essential to the deed, 
to the same extent as other grantors; 
and so with regard to those claiming 
underher. Jd. 

7. A quit claim deed purporting to 
convey one’s “right of expectancy ” or 
possibility of inheritance, will not af- 
fect the grantor’s title as heir, subse- 
quently acquired. Tooley and others v. 
Dibble, 641. 

8. Where a father signed and sealed 
a deed purporting to convey to his son 
a farm, placing it in the hands of B. 
with instructions to deliver it after the 
father’s death, but not before unless 
both parties called for it; and after the 
father died B. delivered the deed ac- 
cordingly: Aeld, that the title of the! 
son took effect, by relation, from the | 
time the deed was left with B.; and | 
that the son’s quit claim executed in-| 
termediate the leaving of the deed with | 
B., and the father’s death, though im- | 
porting a mere conveyance of the “ son’s 
right of expectancy ” in the land, would 
pass his title. J). 

9. One signed and sealed a deed to 
his grandson, handing it to the drafts- 
man, with instructions to retain it dur- 
ing the grantor’s life, and, in case of his 
death, to deliver it to some person to 
keep for the grantee. The draftsman, 
having accordingly retained it until af- 
ter the grantor died, went before an offi- 
cer for the purpose of proving its execu- 
tion as a subscribing witness, and left 
it with the officer for the grantee. In 
an action by the heirs of the grantor 
against a remote purchaser under the 
grantee, held, that the circumstances 
were sufficient to show the deed to have 
come to the hands of the latter in the 
mode intended by the grantor; and 
that it was effectual to transfer the ti- 
tle. Goodell and others v. Pierce, 659. 


DEMAND. 

The word demand is of much broader 
import than “debt,” embracing rights 
ofaction beyond those which can prop- 
erly be called debts; and is, in this 
respect, a term of more extensive 
meaning than almost any other known 
tothe law. In the matter of Denny 
and others, trustees, &c., and the Presi- 
dent and Directors of the Manhattan 
Company, 220. 


EVIDENCE. 
Where the state of mind, sentiment 


or disposition of a person, at a given 


| period, become pertinent topics of in- 


quiry, his declarations and conversa- 
tions, being a part of the res geste, may 
be resorted to. Barthelemy & De Bou- 
illon we The People, 248, 257. 

A party whose admissions or con- 
fessions are resorted to as evidence 
against him, has, in general, a right to 
insist that the whole shall be taken to- 
gether; but the part called out by him 
should relate to the point or fact in- 
quired into on the other side. Kelsey 
v. Bush and Viele, 440. 

3. If a part of the confession go to 
discharge the party making it and be 


| highly improbable, or there be evidence 


aliunde tending but slightly to discredit 
it, the jury may reject it and give effect 
to the other part. Jd. 

4. Where, however, there was noth- 
ing improbable or suspicious in that 
part of a confession which went to dis- 
charge the party, and the other evi- 
dence in the cause tended to confirm its 
truth; the rejection of it by the court 
below was held erroneous, and the 
judgment, for that reason, reversed. 
lb. 

5. The president of a bank having 
requested the defendant to pay a note 
belonging to the institution, which the 
latter insisted had been paid, they pro- 
ceeded to examine the bank books, and 
during the examination the president 
declared himself satisfied that the de- 
fendant’s statement was correct: held, 
in an action by the bank to recover the 
note, that the declaration of the presi- 
dent was proper evidence for the de- 
fendant, as having been made while 
acting within the scope of his ordinary 


powers, and being therefore a part of 


the res geste. Bankof Monroe v. Field 
and others, 445. 

6. Where a witness testified in 
respect to certain entries and memo- 
randa made by him in the usual course 
of business, that it was his uniform 
practice to make such entries, Xc., 
when the transactions occurred, and to 
make them truly, that he had no doubt 
the entries in question were so made, 
but that he had no recollection of the 
facts or transactions to which they re- 
lated: held, that they might be given 
in evidence. Bankof Munroe v. Culver 
and others, 531. 

7. Entries and memoranda made by 
third persons in the usual course of 
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business, as notaries, clerks, &c., can- 
not be given in evidence on the ground 
merely that they are absent beyond the 
jurisdiction of the court; though other- 
wise where they are de ad. Brewster v. 
Doane and another, 537. 


PRINCIPAL AND SURETY. 

Where, in the body of an instrument, 
a principal and several sureties were 
named as parties, but it was signed only 
by the latter, and there was nothing in 
the nature of it to prevent its operating 
without the signature of the principal : 
held, that the execution must be deemed 
prima facie complete. Parker v. Bradley 
and others, 584. 

2. Otherwise, semble, had it appeared 
that the sureties, at the time of signing, 
declared they would not be bound by the 
instrument except in the event of its 
execution by the principal. Js. 


PROMISE. 

Where a debt has been discharged by 
accord and satisfaction for less than its 
amount, there remains no such moral 
obligation to pay the balance as will 
support a subsequent promise to that 
eflect. Stafford v. Bacon, 353. 

2. Otherwise of a discharge which is 
not the mere act of the party, but by 
operation of law; e. g. an insolvent 
discharge. Jb. 


SALE AND DELIVERY OF GOUDS. 

S. and D. entered into a written con- 
tract by which the former agreed to sell, 
and the latter to purchase, a canal boat 
for three hundred dollars, provided that 
amount should be paid by D. in freight- 
ing wheat and flour on the canal under 
the direction of S. &c.: held, a condi- 
tional sale, and that no property vested 
in D. which could be levied on and sold 
under a fi. fa. against him, until the 
purchase money was fully paid. Strong 

Taylor, 326. 

Under a bona fide contract of this 


nature, the vendee is entitled to the pos- | 


session of the thing Sold for the purpose 
of paying for it in the manner stipulated ; 
but it is to be thus possessed as the pro- 
perty of the vendor till the condition of 
payment is fulfilled. 
VOL. V.—NO. VIII. 
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SLANDER. 

Where, in slander, the declaration in 
the same count set out words actionable 
per se, with others which were not so, 
concluding with an allegation of spe cial 
damages ; to which the defendant plead- 
ed not guilty : Aeld, that as he had been 
precluded from demurring, he might at 
the trial raise any question relating to 
the plaintiff’s right to maintain the suit 
for the words not actionable per se, 
Beach and wife v. Ranney and wife, 309. 

2. In order to maintain an action of 
slander for words not actionable per se, the 
plaintiff must both allege and prove, that 
by reason of the words he has sustained 
some damage of a pecuniary nature. 

It is a sufficient compliance with 
this rule for the plaintiff to allege and 
prove, that in consequence of the speak- 
ing of the words he was prevented from 
receiving something of value —e. g. 
fuel, clothing, provisions, &c.,-- which 
would else have been bestowed upon 
him gratuitously. Jd. 

Otherwise, however, if the injury 
consist of mere mental or bodily suifer- 
ing, loss of society, or of the good opin- 
ion of the neighbors, &c. Jd. 

5. Accordingly, in an action by a fe- 
male for words imputing want of chas- 
tity, an allegation of special damages 
showing, that the plaintiff had suffered 
pain of body and mind —that her neigh- 
bors shunned her — that she was turned 
out of the moral reform society, &c., 
was held not enough to maintain the 
action. Jb. 

6: A suit cannot be maintained for 
words not actionable per se, unless the 
special damages alleged be the natural 
and immediate consequence of the 
7 of the words. Jd. 

. Special damages resulting from 
the wrongful act of a third person, 
though the act be attributable to the 
speaking of the words, will not enable 
the plaintiff to maintain the action. Jd, 


STATUTES. 

Statutes affecting rights and liabili- 
ties should not be so construed as to act 
upon those already existing, unless the 
intention so to act is expressly declared. 


| Johnson v. Burrell, 238. 
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BANKRUPTS IN 


Bankrupts in Illinois. 


ILLINOIS. 


The following complete list of bankrupts in Illinois up to October 6, 1842, has been 
prepared for the Law Reporter in the office of the clerk of the district court of the 


United States for Illinois. 


Ayres, William, Henry County. 


Ash, Horace F., Sangamon. 
App, Matthias J., Tazewell. 
Atkins, Edward, Whiteside. 
Amelung, Henry, Madison. 
Armstrong, John W., Peoria. 


Adams, William H., Whiteside. 


Atwood, Moses G., Madison. 
Atwood, John, “ 
Ackley, John, Peoria. 
Aldrich, Mark, Hancock. 
Artz, C. Burr, Ogle. 

Albro, John Latron, Bond. 
Amos, Join B., Claton. 
Acker, Jolin, Ogle. 

Abbott, Ephraim, Edgar. 
Allen, Nelson, Warren. 
Aruspiger, David, Jersey. 
Amarine, Frederic, Woodford. 
Akins, Satnuel, (gle. 

Abbot, Constant, La Salle. 
Anderson, Joel B., Livingston. 
Adair, William ‘T., Adams. 
Anderson, Joel G., Pr pe. 
Adams, Elmer W., Perry. 
Alexander, William, Morgan. 
Amer, Daniel, Aiexander. 
Allen, Robert, Pike. 

Adams, Ripley E. W., Will. 
Aldrich, Stephen, Madison. 
Anderson, William, Bureau. 


Brooks, Linus, Casa. 
Bredin, Bobert, Tazewell. 
Buffuin, Horace, Madison. 
Belk, Henry, Madison. 
Burhans, Kelley E., Tazewell. 
Beeman, Daniel, McLean. 
Beach, Richard H., Sangamon. 
Buck, Reuben, Boone. 

Briggs, Jeremiah, Cook. 
Barber, Henry, Morgan. 
Backster, George, Hancock. 
Beaty, John P., Woodford. 
Bailey, Jeremiah, Warren. 
Boilvin, Nicholas, Vermilion. 
Beck, Pan! O., Sangamon, 
Pusby, William D., Cook. 
Blevin, Francis J., Jersey. 
Beall, Edmund, Madison. 
Buffum, John W., Madison. 
Budder, James, Macoupin. 
Brown, Franklin, Morgan. 
Burr, Aiwell, Kane. 

Baird, Alexander H., Kane. 
Baird, Orange C., Kane. 
Barrick, Ezra, Macoupin. 
Boher, Daniel, Macon. 
Benjamin, Horace =., Lee. 
Brooks, Daniel, Whiteside 
Bay, David, McLean. 

Bridges, William, McLean. 
Burch, Walter, Morgan. 

Buck, Harmon C., McLean, 
Briggs, Asa B., Greene. 

Rarry, William D., Kane, 
Bristow, Penj. F., Morg'n. 
Bates, Winslow, Sangamon. 
Push, Robert, Knox. 
Bazley, Caleb, Cook. 
Barnum, Truman, Cook. 





The whole number is 1077. 


\Bishop, Ephraim B., Wabash. 
Bailey, David, Peoria, 
Beaumont, John B., Madison. 
Brooks, ‘Thomas, Adams. 
Blais, Antoine, Randolph. 
Burtis, Jacob H., MeLean. 
Belcher, Daniel, Peoria. 
Brewn, John T., Pike. 
Baldwin, Sheldon, Pike. 
Baldwin, Hiram, Warren. 
Barry and Healey, Jo Daveiss. 
Brooks, Samuel &., Fulton. 


lCormack, John, Macoupin. 
j|Cochran, William C., Greene 
Chamberlain, Bayless, St. Clair. 
|Connelly, William B., La Salle. 
hubbuck, Harrison B., La Salle. 
lCook, William, McLean. 
| Calloway, John C., Woodford. 
Colton, Rufus, De Kalb. 
Clark, Jonas C., Cook. 
Campbell, Darnell, Greener 
Calkins, Daniel A., Logan. 
Carley, James, Lee. 


Bartholomew, Marston C.,McLean Church, Edwin, Whitoside. 


Barry, Joseph R., =tephenson. 
Burgess, Thomas G., Cook. 
Briggs, Asa B., Greene. 
Bostwick, John, Madison. 
Barton, William, Jun., Madison. 
Bureky, Daniel, Putnam. 
Burbeck, Isaac, Cook. 

Beebee, Henry C., Peoria. 
Bigelow, Henry \W., Cook. 
Brown, William H., Cook. 
Burgess, Joel, Adams. 

Brown, Abram, Peoria. 
Brayman, Mason, Sangamon. 
Barr, James B., Stephenson. 
Brayton, James C., Stephenson. 
Butler, Elisha, De W itt. 
Banks, Willis, Adams. 

Baker, George M., Woodford. 
Bradshaw, Harvey, De Witt. 
Baltz, Jacob, La Salle. 

Bucks, Roland H., Stephenson. 
Bowle, Benj. 8., Coles 
Brassell, Benj., Morgan. 
Boyer, John R., Cook. 
Bradley, George W., Kendall. 
Buck, Erastus, Henry. 

Bayley, Moody B., McHenry. 
Burnside, Andrew, Stephenson. 
Baird, Daniei, Lee. 

Bedford, Zechariah, Gallatin. 
Burnes, Edward D., Tazewell. 
Bolton, Thomas, Jo Daveiss. 


Bushnell, Richard C., & | Winne- 


Burton, P. Franklin, 
taker, John, Madison. 
Raker, Absalom, Madison. 
Bloomer, Robert, Jo Daveiss. 
Butterfield, Auron, Winnebago. 
Rascombh, Daniel, Ogle. 

Bond, Edward, Adams 

Booth, Louis M., Adams. 
Boele, Frederic W., Marshall. 
Brainard’, Shalor, Bureau. 


( bago. 


Clendenin, David, Jr., Cass. 
Clark, William, Madison. 
Clifford, Benjamin, Jr., Madison. 
Cotfee, Levi, ‘lazeweil. 

‘utler, Charles, ‘Tazewell. 


‘rowl, Joseph, Sangamon. 
‘asey, Edwin W., Jersey. 
oolidge, Henry, Jersey. 
‘ox, Thomas, Sangamon. 
‘barters, Alexander, Lee. 
rull, Henry G., Sangamon. 
‘lark, Henry B., Cook. 
Cook, Isaac, Cook. 


es 


‘henoweth, John W., Sangamon. 





Connelly, George W., Fulton. 
Covell, Merit L., Mclean. 
Carman, Waters, Sangamon. 
Cowan, Thomas M., Jersey. 
Chase, Moses M., Kane. 

Chapel, Stephen 3., Du Page. 
Cory, Thomas H., Montgomery. 
Cooper, Israel S., La Salle. 
Chittenden, George A., Hancock. 
Colton, Isaac wWw.. Knox. 

Culver, Watts, Macon. 

Cox, Samuel W., Macon, 

Crow, Jacob, Edgar. 

Clark, Chauncey, Wabash. 
Chapman, Leander L., Kane. 
Cassell, Robert ‘T’., Woodford. 
Cleaveland, Maltby B., De Kalb. 
Crow, David. Sen., Adams, 
Cahoon, Reynolds, Hancock. 
Carter, Jared, Hancock. 

Cook, Philip R., Jersey. 

Craven, George M., Greene. 
Clardy, Benjamin, Greene. 
Coon, Abraham, Greene. 

ir ‘offman, Jacob, Adams. 

Clark, George P., Madison. 
Cowles, John, Clark. 

Clarke, Charles B., Morgan. 
Cooper, James, Jersey. 

Colwell, James, Jersey. 

Cheney, Owen, McLean. 
Cheney, Thomas, McLean. 
Cheney, George, McLean. 
Comins, Guy ©., Kane. 

Charles, William B., Randolph. 
Chapman, Daniel, Marshall. 
Campbell, Joseph, Brown. 
Croes, Ralph V. M., Kane. 
Caldwell, William L., Macoupin. 
Clark, Henry A., La Salle. 
Cantrall, Wiott, Whiteside. 
Culbertson, Samuel H., Randolph. 
Church, Thomas G. D., Macon. 
Crooks, George R., Adams. 
Cord, Thomas H., Sangamon. 
Converse, Mason, Pike. 

Crook, Asa, Whiteside. 
Chittenden, Edward F., Hancock. 
Cosson, Louis, Adams, 
Claywell, Job, Scott. 

|\Craw, Henry A., White. 

Chase, Samuel R., Menard. 
Clark, Thomas, Jo Daveiss. 
Colher, John, Bond. 

Cross, Jacob H., Masen, 

Craig, James, Jo Daveiss. 
Cleaveland,Charles J.,Winnebago 
\Carter, William, Hancock. 

































































Campbell, James B., Jo Daveiss. 
Coutch, David A., Putnam, 
‘orbit, Clark EB. N., Du Page. 
alvert, John 8., Kane, 

arr, William, Kane. 

infield, Elijah, Winnebago. 
oper, James H., Hancock. 
row, Jacob, Adams. 

untrall, Adam M., Sangamon. 
wper, Esaias Samuel, Knox. 
hapel, Jason, Du Page. 


wlin. William, Adams. 
onnely, Samuel, Edgar. 
ise. Thaddeus, McLean. 
hoate, Langdon, Adams. 


Dodge, Charles E., Madison. 
Dana, George C., Ogle, 
Dutcher, Frederick R., Lee. 
Dickerson, Manthano, Greene. 
Deshon, William, De Witt. 
Divine, Davis, Jo Daveiss. 
Dutcher, E. Wells, Ogle. 
Duryee, John R., Sangamon 
Dodge, John C., Cook. 
Doolitde, Fitch E., Morgan. 
Durrett, George W., Woodford. 
Dunlap, James T., Sangamon. 
Davis, William, Morgan. 
Day, Daniel, Ogle, 
Day. Jehiel, Ogle 
Davis, Hamlet, Madison. 
Debit, William, Kane. 
Durant William W., Whiteside. 
Dean, Penjamin, Ogle. 
De Wolf, Erastus, Lee. 
Daniel, David, MoLean. 
De Reimer, Cornelius B., Sanga 
mon. 
De Reimer, Jacob R., Sangamon. 
Dishon, Henry, Union. 
lievens, George A., Montgomery. 
Durant, James T., Kane. 
Dow, Kimball, Tazewell. 
Dunham, Dayton, Macon. 
Drake, Uriah, Ogle. 
lwyer, James T., Jo Daveiss. 
Dickinson, Theodore, Pike. 
Dewees, ‘Thomas, Kane. 
Doughty, William, Adame. 
Davis, Amos. Hancock. 
Drake, John F., Greene. 
Dulany, Sophia, Greene. 
Dascomb, John, La Salle. 
Dolsen, Charles M.. Schuyler. 
Donaldson, John W., Bureau. 
Daniels, Reuben, Jr., Tazewell. 
Deaton, James, Woodford. 
Despain, William J., McDonough. 
Dresser, William W., La Salle. 
Drummond, James, Cook. 
Dickson, James C., Whiteside. 
Doane, Jacob, Lee. 
Dresser, Charles A., La Salle. 
Dill, Edward W., Madison. 
Daniel, Washington, Mason. 
Draper, Samuel, Maconpin, 
Dawson, John, McLean. 
De Bow, Robert, Madison. 
Davis, William, Madison. 
Disha, Thomas L., Madison. 
Doran, John, Peoria. 
Dobbins, Edward, Pope. 
Dawson, Linza, Morgan. 
Dimmitt, Moses, Pike. 
Delany, John, Sangamon. 
Dye, John, Cook. 
Davis, Benjamin, Monroe. 
Duryea, Rulief L,, Kendall. 
Davis, George W., Pike. 
Dawson, Richard, Hancock. 


Evans, Isaac F., McLean. 
Elliott, Freeman, Vermillion. 





Eddy, Spalding, Kane. 
inddy, Harry, Kane. 
Edmund, Charles, Sangamon. 
Ellis, Solomon, Kane. 

Ellett, Edwin T., Koox. 
Ellis, Daniel, Adams, 
Eaton, David J., Hancock. 
Eaman, Jacob, Peoria. 
Edgarton, John F., Adams. 
Easton, Richard W., Coles. 


Fifield, Edward C., Madison. 
Fell, Thomas, McLean. 
Fordyce, John, McLean. 

Fell, Jesse W., McLean. 
Finch, Justus, Will. 

Ferree, Joel, Adams. 

Finch, Caleb, Knox. 
Fransher, James, Morgan. 
Farming, Joseph D., Morgan. 
Ferguson, Benjamin, Morgan 
Foshee, John A., Morgan. 
Fraley, Frederick, 

Ferdon, William H., Madison. 
French, Strawther, Fulton. 
Fay, Elijah, Kane. 

Farmer, Samuel, Adams. 
Fisher, James, Adams. 
Fleyd, William P., Adams. 
Floyd, George, Greene. 
Farwell, Seth B., La Salle. 
Frauce, John, Bond. 

Fisk, Lemuel, Winnebago. 
Farrow, Stephen, Calboun. 
Fullmer, John &., Hancock. 
Finley, Austin R., Union. 
Foster, Nathaniel H., Sangamon. 
Fox, Talton E., Hancock. 
Forsyth, John R., Peoria. 
Flanders, Jonathan L., Lawrence 
Fry, Joseph, Monroe. 


Gay, Franklin, Tazewell. 
Gridley, Asahel, McLean. 
Goodwin, Charles E., Kane. 
Graham, Richard, Jersey. 
Gilman, Charles, Adams. 
Gile, Absalom G., Madison. 
Gale, Jonas R., ‘Tazewell. 
Gale, James V., Ogle. 
Gambrel, James, Sangamon. 
Guile, Albert H., Cook. 
Gross, Elisha 8., Pike 
Gilbert, Samuel H., Cook. 
Gage, Jared, Cook. 

Gifford, William J., Peoria. 
Gunn, Samuel, Jr., Richland. 
Glen, Thomas, Madison. 
Gilbert, Zechariah, Schuyler. 
Grinnold, Henry M., Carroll. 
Gay, Mace, Cook. 

Gerleerick, David P., Tazewell. 
Gilbert, Othniel, Will. 
Gilbert, Charles, Fulton. 
Garnett, Lesley, Adams. 
Grubles, John H., Macoupin. 
Gray, Moses, Kane. 

Green, John P., Hancock. 
Gillespie, Robert, Bond. 
Gipson, Porter, Madison, 
Griffin, John, La Salle 
Guthrie, James C., La Salle. 
Guliher, Isaac, Knox. 
Gardner, Job, Pike. 

Garrett, Isom, Knox. 

Greer, David, St. Clair. 
Gates, Robert, Scott. 

Green, Joseph Y., Peoria. 
Gillham, Isam B., Peoria. 
Gaylord, William W., Gallatin. 
Galbraith, John, Gallatin. 
Giddings, Jabez, Stephenson. 
Green, James P., Fulton. 
Greenwood, Theophilus S., Cook 


Bankrupts in Illinois. 


\Griffin, Jesse, Tazewell. 

Glenny, Joseph, Adams. 
Goodhue, Josiah C., Winnebago. 
Goodsell, Hermon, Peoria. 
Gallagher, Thomas, Jr., Putnam. 
Garnet, Moses B.. Hamilton. 
Grosh, David F., Sangamon. 


Hicks, Laban, Tazewell. 
Hankinson, Ambrose C., Madison. 
Higham, John, Madison. 
Holl swell, El sha, M idison. 
Hancock, Harrison, Tazewell. 
Henry, Richard, Morgan. 
Henry, Joba F., Morgan. 
Hall, Mesheck, Morgan. 
Holliday, Hiram, Morgan. 
Holmes, Palmer, Morgan. 
Hall, Bobert G., Morgan. 
Henderson, John, Morgan. 
Harp, Eli, Morgan. 
Hart, Pleasant, Madison. 
Howard, Charles, Madison. 
Haldeman, John A., Madison 
Havens, Jonathan C., Madison. 
Hubbard, Edward H., Monroe. 
Hammer, John, Sangamon 
Hopkins, Caleb, Sangamon. 
Hollenback, Andrew F., Sanga 
mon. 
Hawes, David, Rock Island. 
Huff, David G., Brown. 
Hurd, Thomas J., Peoria. 
Harrison, William L., Washing- 
ton. 
Howard, Leonard, Kane, 
Howard, David, Kane. 
Hill, Ludlow, Kane. 
Harvey, Alonzo, Kane. 
Hallock, Isaac P., Kendall. 
Harris, Sedley L., Macoupin. 
Highy, Dan, Ogle. 
Hopkins, Charles B., Will. 
Hunt, Charles, Fulton. 
Haight, Peter, Greene. 
Heaton, Samuel, Greene. 
|Hicks, Jesse W., Greene. 
Hegeman, John, Warren. 
|Hawley, George W., Lee. 
Hatch, Harlan, Tazewell. 
Howell, Daniel, Winnebago. 
Hamlin, Erastus, De Katb. 
Howland, Allan H., La Salle. 
Hartson, Ira, La Salle. 
Hickox, William A., La Salle. 
Haskell, William, La Salle. 
Heath, John E., Warren. 
Holcomb, Ishmael H., Warren. 
Hopkins, Patrick, McLean. 
iHor, Ashley D., McLean. 
Hall, Daniel S., MeLean. 
Hall, Prior, McLean. 
Hendrix, Nathan, McLean. 
Hendrix, William, McLean. 
Hines, Lewis J., Tazewell. 
Hancock, John, Tazewell. 
Henry, William Y., Adams. 
Holden, Aaron, Adams. 
Hill, Thomas G., Adams. 
Henry, George W., Adams. 
Higly, Elias, Hancock. 
Holbert, Joshua C., Hancock. 
|Hypes, Francis A., St. Clair. 
|Howlett, Horatio G., Lee. 
|Henry, William E., Stephenson. 
Harrel, Isaac, Winnebago. 
Hope, Thomas, Jr.; Bureau. 
Hall, William B., Christian. 
Harrell, Sandy, Macon. 
Henderson, Eli, McHenry. 
Harding, Leander, Whiteside. 
Horton, James L., Woodford. 
Hance, William H., Clay. 
\Hulin, William, Winnebago. 




































































dillon, 


be > ate 


















































































380 


Bankrupts in Illinois. 





Harrington, Reuben, McDonough.| Kellogg, Orlando, Scott. ] Martin, Morris W., La Salle. 


Harris, Shedrick, Du Page. 

Hyde, Ebenezer, Winnebago. 

Hoagland, Dennis 8., Greene. 

Heald, Horatio N., Lake. 

Head, Horace 8., McDonough. 

Hiunt, Richard, Stephenson. 

Haag, Andrew, Gallatin. 

Hathaway, Leonard W., Cook. 

Harns, Benjamin C., McLean. 

Hoye, Samuel, Jersey. 

Hart, Elias, Pike. 

Hale, Luke, Kane. 

Huddleston, Anthony §8., Han 
cock, 

Harrison, William L,, Adams. 

Holliston, David Sprague, Adams. 

Heaton, Henry J., Peoria. 

Harrison, Joseph C., Calhoun. 

Huckins, John, Hancock. 

Holland, Thomas, Cook. 

Hitchcock, Jonathan, Winnebago. 

Hammer, George, Cook. 

Hold, Thomas, Kane. 

Holden, Hiram W., Adams. 

Hart, Norman, Hancock. 


Harmon, Algernon 8., Sangamon. 


Hume, John, Brown. 
Hills, John C., Adams. 
Hodge, Alvah, Macoupin. 


Israel, Isaac G., Morgan. 
Ingraham, Benjamin T., Alexan 
dria. 


Johnson, James, Morgan. 
Jackson, Joseph, Greene. 
Jones, William, Cook. 
Johnson, Oliver, Jo Daveiss. 
Jordan, William A., Jo Daveiss. 
Johnson, George H.. Jo Daveiss. 
Johnson, Elijah, Will 

Jewell, Eli G., De Kalb. 

Johns, Edmund G., Sangamon. 
Johnson, Beauford, Madison. 
Jones, William P., Madison. 


Johnson, Phinehas M., Winne-| 


bago. 
Jones, Evan W., Champaigne. 
Johnson, James H., Gallatin, 
Judkins, Hiram, Pike. 
Jennings, Joel, Scott. 
Jarvis, Francis W., Kane. 
Johnston, Thomas, Macon. 
Jones, Joel, Tazewell. 
Jayne, Thomas, Macoupin. 
Janes, Doctor G., Du Page. 
Janes, Albert S., Du Page. 


| Kirkpatrick, Jaines, Macoupin. 
| Kelley, Joseph, Hancock. 
|Kicby, John P., Adams. 

| Langford, James P., Sangamon. 
| Lewis, Joseph K., Sangamon. 
|Lewis, William B., Sangamon. 


Miller, Abraham, Macoupin. 
Matthews, Charles, Will. 
Miltimore, George, Lake. 
Mackoy, Thomas L., Alexander. 


| Matteson, Norman, Peoria. 


Miles, Jesse, Peoria. 
Vosman, James, Peoria. 





Lathy, Henry K., Madison. 
Lawton, Dwight F oster, Madison. 
| Lodwick, Kennedy, Madison. 

| Low ry, John K., Peoria. 

Lowry, Samuel, Peoria. 
Lincoln, Jedediah, Boone. 

jl aforce, Robert M,, Jersey. 

| Lawrence, Solomon K., Adams. 
Lawrence, William B., Adams. 
| Livergood, Samuel C. , Adams. 
| Lee, Royall N., Scott. 

| Lew is, N. Pomeroy, Scott. 
Lish, John H., Peoria. 

Lovell, Vincent 8., Cook. 

|Le Bean, Francis, “La Salle. 

| Lewis, Be njamin W., Woodford. 
|Low, Henry, Will. 

|Lalor, Richard D., Will. 

Leach, Abiel Q. D., Lake. 
|Long, Henry, Morgan. 

Lewis, og McLean. 
Longhead, James, Edgar. 
Lindley, Oliv er, Tazewell. 
Ladd, David, Greene. 

Leeper, Robert A., Bureau. 

| Leeper, Charles, Bureau. 
Livingston, Lucian, Putnam. 
|Lake, Henry, McHenry. 
Lewis, William, Warren. 
Lyman, Wagan W., Perry. 
Leavitt, Chandler B., Kane. 
Landis, Daniel C., Macoupin. 
Landis, Samuel, Macoupin. 
Lyon, Windsor P.,, Hancock. 
Levy, Abraham, Jo Daveias. 

| Leibsheitz, Samuel, Stephenson. 
|Lyon, Josiah, W innebago. 
Laflin, Parley, Rock Island. 
Letts, David, La Salle. 
Leonard, H., Ogle. 

| Loudy, Jacob, Christian. 
|Lindley, Abraham, Clark. 

| Linley, Joseph, Brown. 

| Lionber er, ng Hancock. 
| Logan, ames S., Adams. 


Miller, Samuel L., Madison. 

| McClintoc, Horatio G., Madiscn. 
| Motley, Thomas, Madison. 

Me Pheeters, Addison, Scott. 

| Maxfield, George W.., Scott. 


Koscialowski, Napoleon, Morgan.. Mix, Edward A., Henry. 


Kennedy, Thomas, Morgan. 
Kellogg, Benjamin, Jr., Tazewell. 
Kern, William, Tazewell. 
Kingsley, Aaron S., Jersey. 
Kimball, Harlow, Cook. 
Kasson, Archy, Cook. 

Keith Aylmer, Du Page. 
King, Charles, Whiteside. 
Kimler, Moses, McLean. 
Kauffman, Moses, Macon. 
Key, L. Allen, Hancock. 
Knight, Vinson, Hancock. 
Kimball, | eon Hancock. 
Kinney, George N., Winnebago. 
Kinney, Henry B., Kane. 
Kellogg, Ira, Pike. 

Keys, Thomas, Bond. 
Koonce, George, Bond. 
Knapp, Philo M., Fulton. 
Kellogg, Oliver W., Ogle. 
King, Morris J., Kendall. 
King, Valentine, Clark. 
Knapp, Solon, La Salle. 
Kimball, Edward B., Adams. 


McDaniels, James, Greene. 
McW horter, Obadiah M., Greene. 
|McAdams, William G., Greene. 
| Mirus, Frederic A., Greene. 

| Moore, Reuben, Sanganon. 

| Maxey, John C., Sangamon. 

| Mock, Henry, § Sangamon. 
|Matthews. Lot P., Sangamon. 
McBride, James, Sangamon. 
McKee, John, Sangamon. 
McLary, James H., Brown. 

| Meiville, William K., Morgan. 
| Morton, Ww illiam, Morgan. 

| Me Cousey, Isaac D., Lee. 
Moore, Benjamin W., Lee. 
McKown, John, Cass. 

Miller, Henry W., Jo Daveiss. 
| Miller, Henry F., Jo Daveiss. 
|Miller, William, "Adams. 

| Miller, Joseph, Adams. 

Miller, Bavid W., Adams. 
Mercer, James. Adams. 
Merritt, John R,, La Salle. 
|Miller, ‘Albert H., La Salle. 





| 





McLaughlin, George, McLean. 
| Morrow, Leonard P., McLean. 
| Merrifield, Emanuel, McLean. 
| McPhail, Cornelius, McLean. 
Mecintire, William, McLean. 

| Morg: “ie E benezer, Kendall. 

| Merrill, George W., Kendall. 
Matlock, David, Kendall. 
Miller, Charles, Union. 

| Me maine John D., Hancock. 
Morey, George, it: uncock. 

| Morrison, Arthur, Hancock. 

| Moss, Jesse, Peoria. 

} Moss, John, Peoria. 

|Molony, William P., Boone. 

| Maxon, John D., Boone. 


| McHenry, William H., Vermillion. 
|MeCormack, William, Vermillion. 


| Mark, John, Kane. 
Moody, Burgess S., Gallatin. 
McCallister, Yarrow, Pike. 
McCallister, John, Pike. 
Meacham, Joel, Pike. 
Marshall, Columbus 8., Ogle. 
Mulkins, Allen, Ogle. 
}McCreary, Matthew, Schuyler. 
| Minard, John, Schuyler. 
Morse, Joel Howard, Bond. 
| Morgan, Thomas, Putnam. 
| Motley, Obadiah C., Putnam. 
McCartney, George M.. Warren. 
Mackey, Richard, Warren. 
Merrifield, Benoni, Warren. 
Moody, Chauncey, Calhoun. 
McDonald, Joseph, Clinton. 
McCormick, John, Henderson. 
McAdams, John, Henderson. 
Mitchell, John B., Cook. 
|Miltimore, Ira, Cook. 
|Mulford, James H., Cook. 
IM: arks, John D., Livingston. 
| Miller, Thomas, Tazewell. 
Munn, Ira Y., Tazewell. 
\Murphy, W illiam, Tazewell. 
Miller, Philip, Knox. 
|Martin, John J. » McHenry. 
McClure, Benj. 8., McDonough. 
| McDonough, Peter M., McDon 
ough. 


McDonough, William J., McDon- 


ough. 

|Miller, Jonathan, St. Clair. 
|Minton, Benjamin, Mason. 
Mattingly, Zechariah, Mason. 
|McKerron, Stephen, Jersey. 
Metcalf, Thomas, McHenry. 
Metcalf, Joseph, McHenry. 
Miller, Ezra M., Winnebago. 
McKay, Benjamin, Rock Island. 
Miller, Ww illiam W., Monroe. 
Milliken, Benjamin, Warren. 
Mudge, Solomon H., Madison. 
Moore, James M., Stark. 
Mason, John L., Kane. 

Marsh, Sylvester, Cook. 

| Myers, Strother, Edgar. 
|McFarlan, James M., Macoupin. 





|Nertheut, Willis, Sangamon. 


|Neeley, William C, » Washington. 


| Neff, Joel, Madison. 

|Neal, Amos, McLean. 
|Noble, David, McLean. 
|Neal, "ashley, McLean. 

| Nay lor, Henry, Rock Island. 
|Neeley, Henry H., Clinton. 











mas bee bee bee oe foe Powe Ow 





























































Norwood, Joseph E., Adams. 
Nesbit, William R., Adams. 
Nock, Charles, Marshall 
Norton, Hamilton, Ogle. 
Naylor, Rezin, McDonough. 
Niswanger, William, Hancock. 
Newton, Lougee L., Du Page. 
Nowlin, John W., Monroe. 
Newport, Leander, Greendy. 
Neal, John P., Peotia. 

Neal, Joseph L., Peoria. 


Osborn, William, Cook. 

Owen, William, Macoupin. 

Orr, Marcus, McLean. 

Offield, Franklin P., Fulton. 
Ormsby, Martin P., Winnebago. 
Ocheltree, John, Clay. 

Owens, William, Tazewell. 
Orr, Joseph, Adams. 

Orr, William, Jr., Adams. 
Oakley, George, Peoria. 
Oakley, Obadiah, Peoria. 
Owen, Hermon N., Mctlenry. 


Pitts, Samuel, Madison. 

Pierson, Mark, Madison. 
Prichard, Abel, Madison. 
Pegram, George, Greene. 


Poindexter, Stephen H., Greene. 


Prickett, Isaac, Greene. 
Pepperdine, William, Greene. 
Post, Russell, Pe Witt. 
Potter, John, Adams. 

Pitkin, Henry C., Adams. 
Pitkin, Seth L., Adams. 
Patten. William, Adams. 
Pinney, Henry, Adams. 
Pruett, William, Greene. 
Porter, Hibbard, Cook. 
Pearsons, Hiram, Cook. 
Patterson, James G., Fulton. 
Perry, Asaph, Fulton. 
Pierce, William, Peoria. 
Pratt, Osear H., Will. 


Prentiss, Joseph G., Stephenson. 


Post, Lewis, Boone. 

Parker, William W., St. Clair. 
Pensonean, Narcisse, St. Clair. 
Perley, Nathaniel, La Salle. 
Patrick. Jacob, La Salle. 
Phillips: John F., Winnebago. 
Pierce, Smith, Du Page 

Pratt, Joseph, Kendall. 

Parker, Thornton, Woodford. 
Pomery, Timothy L., De Kalb, 
Price, Henry, Montgomery. 
Peunny, John, Kane. 

Page, Abner B., Warren. 
Pierce, George S., Warren. 
Parrish, Ransom, McHenry. 
Pease, Oliver, McLean. 
Pierson, George W., Sangamon. 
Perry, George G., Edgar. 
Plymale, Bowen, Knox. 
Pickering, Nathaniel, Putnam. 
Perkins, Hamlet H., Whiteside. 
Pickering, Pohn, Morgan. 
Patterson, Charles, M’Henry. 
Pegram, William B., Greene. 
Parker, John, Cook. 


Robbins, Lauriston, Madison. 
Randle, Henry P., Madison. 
Rader, Jacob, Madison. 

Riley, Calvin, Madison. 
Rogers, Charles 8., Madison. 
Rozell, Charles, Morgan. 
Robinson, Sirkle D., Morgan. 
Rankin, William, Logan. 
Reeves, Milford O., Sangamon. 
Ruckel, Daniel E., Sangamon. 
Ruckel, Jacob, Jr., Sangamon. 
Reynolds, Nathan, Sangamon. 





Bankrupts in Illinois. 


Rogers, Edward K., Cook. 
Reynolds, Eri, Cook. 
Khines, Henry, Cook. 
Russell, Jacob, Cook. 
Rodgers, John, Cook. 
Russ, John, Cook. 
Rossiter, Newton, Cook. 
Rossiter, Luther, Cook. 
Reed, Nathan, Coles. 
Roberts, Benjamin, Fayette. 
Reynolds, Joseph A., Whiteside. 
Robbins, Samuel, Whiteside. 
Roy, John, Whiteside. 
Robinson, Francis, Cass. 
Read, Haywood, Jo Daveiss. 
Rives, Owen 8., McLean. 
tagsdale, Daniel, Sangamon. 
Rankin, Nathaniel A., Sangamon 
Robinson, Jeriel, Ogle. 
Randolph, Joseph C. F., Adams. 
Reader, Williain P., Adams. 
Richter, John M., De Witt. 
|Rigdon, Sidney, Hancock. 
|Royse, Benjamin, Hancock. 
Russell, Samuel J., Winnebago. 
| Rhodes, Joseph, Greene. 
| Robertson, James, Henderson. 
Rogers, William, De Kalb. 
Rattray, David, Will. 
Rochester, Sidney 8., Greene. 
Roberts, Homer, De Kalb. 
Rowe, Sampson, Marshall. 
Reynolds, Benjamin B., La Salle 
iRobinson, Joel J. H., Menard. 
|Reynolds, James M., Jackson. 
iRoss, Alexander, Putnam. 
iRue, Taylor L., Tazeweil. 
|Robinson, Davis, Lee. 
}Root, Brainard, Warren. 
i}Randle, John H., Macoupin. 
iReynolds, John, Macoupin. 
iRhine, Josiah, Macoupin. 
|Rust, Charles, Stephenson, 
|}Rodgers, Bernard, Cass. 
iRipley, James, Winnebago. 
iRidgway, John L., Clay. 
Richardson, Robert H., Franklin. 
|Reese, George W., Stephenson. 
Raymond, Socrates, Cook. 
Rand, Abner &., Kane 
Robertson, Benjamin J., Adams. 
Rice, Henry, McLean 


Sigler, John T., Morgan. 
Sorrels, Joseph, Morgan. 
Smith, Morris D., 
Shaw, Joseph, Morgan. 

Sweet, Francis, Morgan. 
Scarritt, Russell, Madison. 
Starr, James E., Madison 
iSterns, Hiram, Madison. 
Sharp, Philip, Madison. 
iStewart, Walden, Madison. 
Sperry, Job W., Madison. 
Shaffer, Peter, Madison. 

IScott, John T., Tazewell. 
Seabury, Richard T., Tazewell. 
|Smith, Benjamin P,, Scott. 
iSalisburyv, St. Salvedor, Scott. 
iSmith, Johnson, Greene 
iSeeley, Americus G , Greene. 
Stacy, John, Greene. 

Scott, James H., Cook. 
Sherman, Ezra L., Cook. 
Spear, Isaac, Cook. 

Stevens, Josiah, Cook. 
Sherman, James D., Cook. 
Smalley, John B., Jersey. 
Smith, Sidney, Jersey. 
Simonson, Charles H., De Witt. 
IScott, Joseph, Cass. 

jSloan, William, Fulton. 
jSloan, Walter B., Fulton. 
|Simpson, Ezekiel, Fulton. 


Vorgan. 








iSmith, John L., Ceok. 
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Stone, Caleb, Jersey. 

Sears, Leunard B., Boone. 
Southwick, Isaac H., Macoupin. 
Stanton, Hugh, Macoupin. e 
Spilman, James F., Macoupin. fa 
Sappington, George N., Macoupin. 


Smith, David B., St. Clair. 

Spencer, Benjamin F.. Pike. 

Shepherd, Charles L., Ogle. 

Sharp, Johu, Ogle. ‘ 


Surdam, Nathaniel B., McLean. : 
Stone, Thomas, McLean. ai 
Sperry, Thomas, McLean. 
Smith, Henry, Macon. 

Strong, Narquis D., Hancock. 
Smith, Hyrum, Hancock. 
Smith, Joseph, Hancock. 
Smith, Samuel H., Hancock. 
Sherwood, Henry G., Hancock. 
Sturges, Aaron B., Hancock. 
Salomon, Edward, Jo Daveiss, 
Smith, Samuel R., Jo Daveiss. 1 
Shissler, Godfrey, Jo Daveiss. 
Smirle, Thomas, Jersey. 
Slater, Peter, Gallatin. 
Stickney, John, Gallatin. 
Seay, Joseph, Gallatin. 


Stein, Simon G., Peoria. 

Smith, Hasadiah, Warren i 
Skinner, William, Adams. uf 
“kinner, Philip, Adams. : 


Smithers, William, Adams. 
“timson, Simon C., Adams. 
Selby, James tl., Adams. 
Saighman, James W., Adams. 
Shock, Michael P., Wabash. 
Sloan, Joseph &., Randolph, 
Sloan, Edwin C., Randolph. 
Seymour, Edward, Randolph. 
Smith, Mahlon, Putnam. 
Scooler, Hugh N., Putnam. 
Skinner, Eugene F., Putnam. 
Smith, Samuel C., Putnam 
Smith, Julius, Stephenson. 
Snider, John C.. McDonough. 
Spangler, Lewis 8., McDonough, 
Skinner, Stephen, W innebago. 
Scott, John, Marshall. 
Sturtevant, Christopher C., 
Schuyler 
Simonson, Abraham I.,,Lee. 
Swallow, John D., Sangamon. 
Street Anthony, Montgomery. 
Steer, Nelson, Montgomery. 
Smith, Nathaniel, McHenry. 
Selfridge, Lorenzo D., Will. 
“teele, Daniel, Lake. 
Steele, Ransom, Lake. 
Skinner, Joseph E., La Salle. 
Schooler, William H., La Salle 
Sherman, William, Jr., Putnam. 
Swartwout, John H., Rock Island 
Spurrier, George, Champaigne. 


+e 


“mith, Eleazer, Will. 

Smith, James A,, Cook. 
Scott, Walter D., Schuyler. 
Sears, John D., Will, ~ 
Snyder, Adam, Hancock. 
Stroud, Morrell, Winnebago. 
Smith, John G., Adams. 


Teel, Benjamin V., Schuyler. 
| Thomas, Hushai, Tazewell. 
Tinney, Edward B., Tazewell. 
Trice, Nathan 8., Tazewell. 
Tefft, Nathan, Tazewell. 
Taggart, Matthew, Peoria. 
Taliaferro, Jefferson, Peoria, 
Turner, James 8., Peoria. 
Torrey, Joseph, Sangamon, 
Tucker, Henry. Cook 

Tripp, Robinson, Cook. 
Taylor, William, H., Cook. 
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382 Bankrupts in New York. 


Taylor, Charles, Cook. 
Tindell, James, Madison. 
‘Taylor, Philip W., Jr., Madison. 
Townsend, Jeremiah, Madison. 
Twitchell, Horton, La Salle. 
Thompson, Jobn P., La Salle. 
‘Turner, John M., Cook. 
Temple, John 'T., Cook. 
Talmadge, Samuel W., Morgan. 
Treadway, Frederic L., Morgan. 
‘Townsend, William, Morgan. 
Tilton, Abiel F., Vermillion 
Turnicliff, Cornelius, Warren. 
Turner, Juseph, Jo Daveiss. 
Torrence, Robert H., Kane. 
Thrawl, Russell, Kane. 

Taylor, John W., Winnebagu. 
Thatcher, Thomas, Winnebago, 
Thompson, Thomas, Adams. 
Twiss, Moses M., St. Clair. 
Talbot, William, St. Ciair. 
Tucker, Elisha, Hancock. 
Taylor, Frederic, Calhoun. 
Thompson, James L., Pike. 
Taylor, George F., Edgar. 
Tennis, Addison, Montgomery. 
Thayer, Ezekiel, Du age. 
Tyler, Elmer, Cook. 

Tredwell, Timothy, Cook. 
Tisdale, Otis, Boone. 

Thomas, Amery, McHenry. 
Tucker, John, Tazewell. 
Thomas, Charles G., Jo Daveiss. 


Ullery, Samuel, Morgan. 


Vaugh, Edward, Ogle 
Vandevanter, John, Stephenson. 
Vance, Charles, Jersey. 

Vater, Thomas, Tazewell. 
Verbeck, Jehiel A., Stephenson. 
Voiles, Jacob, Madison. 


White, Edward, Tazewell. 
Wiley, Edmund R., Sanzamon. 


| Wood, George, Sangamon. 
Westervelt, Evert, Sangamon. 
Wadham, Orlando, Morgan. 
Woods, Mason, Morgan. 
Woods, George W., Morgan. 
Walrod, Livingston D., De Kalb. 

|Work, Samuel, Madison. 
Wells, Edwin R., Madison. 

'Ward, Admiral A., Madisen. 
Willard, Julius A., Madison. 

|Wadhams, David, Kane. 
Webster, Charles F., Kane. 

! Wilson, Adam, Kane. 
Waterman, George G., Kane. 
West, Edward W., St. Clair. 
Works, Godfrey, Macoupin. 
Wetherford, Monney, Macoupin. 
Weer, William, Macoupin. 
W hitworth, Thomas C.,Macoupin. 
Wilkinson, Matthew, Macoupin. 
Whiting, William A., Pike. 
Wilson, John, Lee. 
Welty, David, Lee. 

|White, Stephen D., Bond. 

|Waters, Alfred P., Bond. 

|Waymire, John, Bond. 

|Waggener, Thomas F., McLean. 

|Westfall, Levi, Mclean. 

|Ward, John, McLean. 

|Warner, Louis, Schuyler. 

|Witt, Horace R., Schuyler. 

'Ware, John, Sangamon. 

Wilson, John L., Will. 

|Wilson, Richard L., Will. 

|Worthington, Morris, Will. 

|Wright, Suthard, Will. 
Wilson, William V., Coles. 
William, Elijah, Coles. 

iWhite, Bartholomew W., Coles. 
Walker, Abner, McDonough. 
Wheeler, Henry, Adams. 

| Woodruff, Eli, Adams. 

|White, Ebenezer, Adams. 

|Warren, Calvin A., Adama. 

| Williams, Nathahiel P., Adams. 


Warren, Theron B., Adams. 
Wheeler, Edmund, Adams. 
Whitney, James, Jr., Adams. 
Wallace, William, Edgar. 
Wayne, John, Edgar. 

| Wilson, Claiborne, Hancock. 
Warren, Charles, Hancock. 
Wright, George H., Warren. 
Webb, Thomas, Warren. 
|Wheeler, Andrew B., Cook. 
Whiting, William L., Cook. 

| Wolcott, Henry, Cook. 

| White, John D., Peoria, 

| Wiley, Hiram, Peorla. 
|Wiggins, Charles, Greene. 
|Webb, William, Putnam. 
Wells, George H., Whiteside. 
Woodburn, George W.,W hiteside. 
Waddell, James, Stephenson. 
Webb, Henry L., Alexander. 
Wade, Isaac, Alexander. 
Willson, Aaron, Scott. 
Wilson, James M., Scott. 
Warner, Joel, Kendall. 
Waite, James 8., Kendall. 
Woods, David, Knox. 
Williams, Sherman, Knox. 
Westfall, Eli, Knox 

Woods, Anson, La Salle. 
|Williams, Benjamin, Weodford. 
Wilmans, Charles J., White. 
Wilmans, Henry A., White. 
Wilmans, William L., 
Wright, Amasa, Du Page. 

| Wright, Phinehas R., Cook. 
Wells, William A., Tazewell. 
Wilson, George W., Schuyler. 
Warren, George, McHenry. 
Walworth, George N., Madison. 
Wilson. Garrison H., Putnam. 
Wadsworth, Ariel B., Boone. 
Williams, William, Peoria. 


York, Robert L., Jersey. 
Yoddard, Abbott, McLean. 


BANKRUPTS IN NEW YORK. 


From October 18 


Ayres, George W., New York. 

Amburger, Charles W., N. York. 

Anderson, Nehemiah P., N. York- 

Andrews, George, ) New York. 

Samphier, Jeremiah, \ copartners. 
(compulsory.) 

Adams, John, New York. 


Blecker, Anthony J., Glencove. 
Baldwin, Ebenezer Jr., N. York. 
Bushnell, Lynde, New York. 
Belknap, Edward, New York. 
Brown, Thomas J., New York. 
Bates, Lawrence, Stuyvesant. 
Brown, Jackson O., Somers. 
Ranzett, Emanuel, New York. 
Butterfield, Aaron, New York. 
Bunting, Charlies T., New York. 
Burdett, Jacob, New York. 

Bell, Robert (., New York. 
Brugiere. William, New York. 
Brown, William T., New York. 
Brugiere, Charles, Southfield. 
Barker, Peter G., New York. 


to November 26. Continue 


|Beals, Horace, New York. 
|Rowerman, William D., Brooklyn. 
|Brown, Samuel 8., New York 
|Booth, Albert R., Ponghkeepsie. 
Bostwick, Leonard, New York. 
Burke, Edward, New York. 
Balch, John T., New York, (com 
pulsory.) 
|\Bartlett, George O., New York. 
Baker, John, Coxsackie. 
Brown, Nathan, New York. 
Bugby, Mordecai, New York. 
Beekman, George C., Flatbush. 
Bussell, George, New York. 


Crocker, Leonard, New York. 

Cheney, Ward, New York. 

Childs, Samuel Russell, N. York. 

Coles, Leonard 'T’., Williamsburg 

Cooper, Joseph, New York, (com 
pulsory.) 

Clark, Frederick H., New York, 

| (compulsory.) 

\Churchwell, Wm. L., New York. 








d from page 336. 


Cornell, William, New York. 


Davis, James Simpson, N. York. 
Davis, Isaac O., New York. 
Ducluzeau, Henry, New York. 


Depuy, Moses B., New York. 
Dey, Anthony, New York. 
Dennison, Ezra, New York. 
Dean, John E., New York. 


Evans, William E., New York. 


Forbes, Paul S., New York. 
Frink, William C., New York. 
Fry, William B., Flushing. 
Folger, Robert B., New York. 
Fitzgerald, Ezekiel, New York. 
Fields, Jonathan, South East. 





Freeman, Lorrain, New York. 


|Pleet, Jesse S., New York, (com- 


pulsory.) 


Dorman, William P. Langerties. 





Furniss, Timothy H., New York. 











Godet, Henry H., New York. 
Gowdey, James, New York. 
Griffin, George M., Hudson. 
Greenwood, Henry B.. New York. 
Gatfield, John, New York. 
Glover, Stephen E., New York. 


Hovey, John IL, New York. 
Henop, Frederick Lewis, \. York 
Harding, William, New York. 


Hartshorne, Robert H., Brooklyn. 


Hill, Samuel 8., New Vork. 
Howard, John C., Williamsburg. 
Heath, Samuel, New York. 
Harris, Francis, Hyde Park. 
Hutchings, Jacob 8., New York. 
Haff, John F., New York. 


Inness, Peter P., New York. 
lnman, Samuel, Lexington. 


Jacques, John C., Brooklyn. 

Jenkins, Thomas W., New York. 

Johnson, Davis, Williamsburg. 

Jones, William G., Flatbush. 

Jones, Isaac F., } New York. 

Marcy, Lemuel, ) copartuers. 
compulsory. 


Ketcham, Saml. 8., Shawangunk. 
Kissam, Timothy E., New York. 
Knapp, Jacob F., Yorktown. 
Kemp, Aaron, New York. 


Lane, William, Brooklyn. 
Lent, Lewis, New York. 
Lord, Joseph Jr., New Let 
Lefever, Jacob, Hurley. 
Lyell, John H., New York. 
Lodwick, Simeon, Poughkeepsie 
Lyon, William W., New York. 


anon. 


Mason, John Lee, Castleton. 
Macdaniel, Osborn M., N. York. 
Monell, Charles, New York. 
Mitchell, James, New York. 
Miller, Henry, New York. 


Moe, Ira, New York. 
Manning, Lewis, New York, 
Miller, Abraham, Brooklyn. 
Moore, John W., New York. 
— same, Hiram E., (N. York. 
ammond, James, 4 


Meukings, Benjamin H., N. York, =chuyler, John A. 


compulsory 
Myers, James, New York. 
Miege, Pierre A., New Nork. 
Myers, James, New York, 
pulsory. 


com 


Nevius, Henry V., Westfield. 


Phillips, Wells, New York. 
Pike, Solomon M., New York. 
Parks, Deborah, Stanford. 
Palmer, William, New York. 
Prevtiss, Elijah F., Brookline. 
Park, ‘Thomas K., Port. chester. 


Bankrupts in Massachusetts. 


Smith, George, New York. 
Smith, John H., New York. 
Stiles, Apollo, New York. 
Smith, Abijah, Brooklyn, 
Simpson, Edmund, New York. 


Smith, Isaac William, New York. 
New York. 

Shaw, Robert, New York. 

Starr, Lucius P., New York. 

Sutphen, Jobn, New York, 

~t. John, Charles, New York. 

Savage, Willtam, New York. 


Smith, Samuel, New York. 
Schriever, Henry, New York. 
ISmith, James F., Brooklyn. 
Smith, Edwin, Brooklyn. 
“tranahan, Farnand 8., N. York 
Sackeut, Clarence, D., New York. 
Simmons, Louis, New York. 
Shephard, Joseph H., Brooklyn. 
Southwick Stph., Poughkeepsie, 


Pardow, Kobert, New York, (com. |Shirley, Lawrence, New York 


pulsory. 
Pettit, Harvey, Poughkeepsie. 
Pollard, Otis, New York. 
Pettis, Joseph H., New York. 


Quin, James M., ——— 


Rice, Sidney, New York 
Ruddlowry, Thomas, New York. 
Kutter, John, New York. 
Rounkrans, Charick, New 
Reckwood, William H., N. 
Riymond, Lewis, Athens, 
pulsory. 
Rowe, Lorenzo, Prattsville. 
Radley, James, New York 
Russell, John, New York. 
Ripley, James L., Brooklyn. 
Robbins, Edward C., New York. 


York. 


com 


} 


rraphagen, Jonathan, Prattsville 
lallmadge, Daniel B., New York. 
lallmage, Daniel, Brooklyn. 
Thayer, William C., New York. 
Turner, Uriah, New York 

reller, William T., Rhinebeck. 
Titus, James H., New York. 


Upham, Amos, New York. 


York. Villgrand, Jerome D., New York. 


Van Arnum, James B., N. York, 
compulsory. 
Van Antwerp, John E., Brooklyn. 


Weaver, Caleb, New York. 
Willams, William, Brooklyn. 
Wallace, William, Somers. 
Ward, Newman, New York. 


Stoutenburg, Edward J., N. York.|\ Whitney, John, New York. 


Sabin, Charlea G., New York. 
Stringer, William, New York. 
Sleight, Schuyler, Claverack. 
Squires, Norman, West Chester. 


Wilson, John, New York 
Westlake, Richard, New York. 
Wilson. James G., New York, 


BANKRUPTS IN MASSACHUSETTS. 


From October 20 to Nove 


mber 22. 


of petitions in Massachusetts is 2139. 


Ashley, Joseph C., Boston. 
Abbot, Jervis, Holden. 
Ackerman, Benj. M., Medford. 
Alger, Naham, Boston 
Adama, Daniel, Sandisfield. 
Aldrich, Isaac, 


- . , ' Fitchburg 
Blanchard, Erastus E. a 


) 


Brown, Lewis C., Hopkinton. 
Bubier, Henry M., Lynn. 
Baker, Isaiah, Harwich. 
Boyle, William, Greenfield. 


Brown, Gilman A., Newburyport.| 


Brackett, Charles, Charlestown. 
Bradshaw, Eleazer E., ** 
Bullough, John Jr., Newton. 
Bigelow, Joseph J., Boston 
Bridgham, Lewis H., Boston. 





| Barnes, James H., Poston. 
| Barton, Seth W., Boston, 

| Barber, James, Fall River. 

| Blodget, James D., Haverhill. 

i Bulkley, H. G., Williamstown. 
iBooth, Josiah, Florida. 
Burnham, Gilman M., Boston. 
| Blake, Oliver, Medford. 

| Bigelow, Jabez, Worcester. 


Collins, Patrick, Dorchester. 
‘utler, Henry, Burlington. 
‘ook, James T., Provincetown, 
olburn, Seneca, Leomister. 
‘urtis, Joseph, Roxbury. 

‘ark, Samuel, Worcester. 

th 
\Clark, Francis J., Boston. 


Continued from page 335. 





| 


The whole number 


‘ole, George, Cambridge. 
carter, Calvin, Lancaster, 
arlton, Jobn, Methuen. 
‘hapman, Samuel Jr., Williams 
town. 
‘rouk, Elkanah, Williamstown. 
hurch, Pliny, South Hadley. 
obb, Bailey, Dover. ‘ 
omer, George N., Boston. 
‘owing, Henry B., Weymouth. 
Cushing, Charles, Dorchester. 
Capron. Luther, / Griswold, Conn, 
Parkhurst, N.R. \ Worcester. 
of the firm of Capron & Park- 
hurst of W. 


offin, Charles H., Newburyport. | Derby, Moses, Nantucket. 


Davenport, Israel, Northampton. 
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384 Bankrupts in Massachusetts. 


Dascomb, Thomas R., Dorchester.) Kelley, Zenas C., Dennis. z |Perry, John, Jun., Boston. 
Dwight, Leonard, Williamsburg. |Kirby, James Jun., Worcester. Phelps, George H., Lee. 
Davis, Joseph, Charlestown. Kent, Samuel, Lynn. 
Day, John N., Gloucester. | |Rugg, Christopher, Bradford. 
Davis, John, Brighton. Lawrence, Benj., West Boylston. Randall, John F., Sharon. 
Daniels, Moses H., Medway. Lowry, Heman, Lowell. |Rowe, Philip C., Charlestown, 
Lane, John, Lowell. Richards, George, Newton. 
Emerson, Nathanlel, Oxford. Loomis, Harrison, Southwick. 'Robinson, Levi H., Haverhill. 


Leathers, James Jr., Springfield. |Rider, Emory, Springfield. 
Fluker, Francis, Provincetown. 


Foster, Thomas, Ipswich. Moody, Joseph D., Ipswich. Skiff, Obediah, Cummington. 
Felt, George W., Boston. Morss, Richard P., Newburyport. Smith, William P., Needham. 
Foster, James F., Boston. Morse, James C., Worcester. iSherbourne, John, Boston. 
Fisher, Seth, New Braintree. Morse, James M., } Bost /Small, Clement, Harwich. 
Forbes, Moses, Sheffield. Emery, John W., \ °° _. Stevens, Charles M., Georgetown, 

Meloy, Hugh, Springfield. \Stewart, Nathan, Shuleshury. 
Gardner, James F., Hubbardston. Merrill, Charles B., Boston. ‘Sumner, Lewis, Stoughton. 
Griswold, William J., }) New Marl- Mortou, Chester, Hatfield. Stackpole, David D., Boston. 
Griswold, Andrew J.,\| — borough. Maynard, Laban. Worcester. Sinclair, Daniel, Lowell. 
Gould, Samuel, } vy MeIntier, Charles, Boston. Smith, Ervin W., Deerfield. 
Gould, Willard, } “"“""** Moulton, Stephen Jr., Milton. iSewall, Moses, Boston. 

Metcalf, Jonas, Royalston. Sargent, John, Barre. 
Horn, Charles F., Boston. McLellan, Edward, ! Ros Spencer, Henry, Boston. 
Hartwell, James C., Groton. McLellan, William H., § soston. Stevens, Edward L.., Dorchester. 
Henry, Richard, Worcester. Miles, Mastain M., Uxbridge. \Simpson, James, Chelsea. 
Head, Samuel K., Boston. Smith, William H., Hardwick. 
Hunt, William, 3d., Sudbury. Nash, Luke, Abington. Sawin, Josiah W., Princeton. 
Hobbs, William, Waltham. Nickerson, Sim’n, Provincetown. Stearns, Josiah, Holden, 
Harris, Juseph Jr., Boston. Newell, Charles W., Pittsfield. 
Hancock, James 8., Roxbury. Nesbitt, Samuel, Boston. Tilton, Luke B., West Boylston. 
Howe, Nahum, Oakham. | Taft, Caleb, Mendon. 
Hoit, Joseph, Lowell. Prescott, Josiah H., Cambridge. Tucker, James I., Boston. 
Higgins, Uriah, Boston. Parsons, Horace H., Granville. Tilden, Amos, Jun., Cohasset. 
Hamilton, Tyler, Brookfield. Phillips, Samuel, Andover. Thompson, Lucius, Abington. 
Hartshorn, Seth L., Franklin. Prentiss, Alonzo B., Auburn. Tilden, Luther, Scituate. 
Henry, Charles, Harvard. Peavey, John, Uxbridge. | 
Hubbard, Nathaniel, Tyingham, /|Pettee, Benjamin, ‘Taunton. | Van Denson, George J., Lee. 
Haynes, Samuel, Milford. | Potter, Lewis, Newburyport. 

|Packer, William D., Newburyport.| Weekes, Ebenezer, Harwich. 
llsley, Wingate, Bradford. |Parsons, Orin, New Marlborough.| Wallace, Sarah F., Lowell. 

Pride, William, Boston. |\Wheeler, John Jr., } Grafton. 
Jenkins, William C., Boston. |Pride, William M., Fitchburg. |Whiteomb, Lyman, \ Worcester. 
Jones, Alden W., Boston. Parmelee, Henry F., Boston. 'Woeds, George A., Béston. 
Janvrin, Joseph, Newbury. |Parks, Samuel, Brookline |Watson, John W. B., Beston. 

|Parker, Gilman B., Brighton. Wells, Russell, Springfield. 
Knapp, Horace, Boston. |Peirce, William, Andover. | Whitney, Austin, Ashburnham. 
Kettell, John, =} Boston ;Pierce, Wheeler J., Worcester. | Waterman, Benj. H., Springfield. 
Kettell, John B., \ ?°**°"- Perry, Joseph F., Boston. | Warfield, Preston, Mendon. 
Kendall, Arnold, Boston, |Persons, Randolph, Woburn. ; 


NEW PUBLICATIONS. 

We have received the London Law Magazine for November, of which the con- 
tents are as follows :— Article I. Chandler's American Criminal Trials. Il. Bill 
for Amending the Registration of Parliamentary Elections. III. Rights in the Sea 
and Navigable Rivers. IV. Law Maxims— Acts of God or the Law. V. Star- 
kie’s Law of Evidence. VI. The Anglo-Saxon Laws. Digest of Cases. Abstract 
of Statutes. Events of the Quarter. List of New Publications. Index. 

We formerly noticed the review of the last (third) edition of Starkie on Evidence, 
which appeared in the Lacy Magazine, and the reply which Mr. Starkie made to 
that review in the (English) Jurist. The present number of the Law Magazine 
has another article on the subject, in which Mr. Starkie’s work is criticised with 
great severity. The writer says that ten years have elapsed since the second 
edition was published, and Mr. Starkie has either grievously overrated his own 
powers, or wholly miscaleulatedthe difficulties with which he had to contend, Mr. 
Starkie is no longer a young man; and length of days while it brings experience 
and sometimes discretion, but too surely damps the energy and diminishes the 
vigor of early life. It is only in the fictitious narrative of the poet, that the aged 
hero can draw the bow which strained the muscles of his manhood. 

In conclusion, the writer disavows any hostile feeling towards Mr. Starkie, and 
asserts, that his reputation as an author does not depend upon these labors, but 
happily rests upon a far surer foundation. The genius of Milton will be acknow!l- 
edged as long as his country’s language is understood, in spite of his Paradise 
Regained. The fame of Shakspeare will be immortal, though perchance he lent 
his name to the miserable play of Pericles ; and Mr. Starkie will long be regarded 
with admiring gratitude by the legal profession, notwithstanding the third edition 
of his Treatise on Evidence. 











